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FRANKLIN & PITTSYL VANIA RAILWAY 
COMPANY 
v. 
KELLEY L. SHOEMAKER, COMMITTEE FOR 
W. I. SHOEMAKER. 
FROM THE CIRCUIT COUR'I' OF FRANKLIN COUNTY, VA. 
"The briefs shall be printed in type not less in size than 
small pica, and shall be nine inches in length and six inches 
in width, so as to conform in dimensions to the printed 
records along with which they are to be bound, in accord-
ance with Act of Assembly, approved March 1, 1903; and 
the clerks of this court are directed not to receive or :file a 
brief not conforming in all respects to the aforementioned 
requirements." 
The foregoing is printed in small pica type for the infor-
mation of counsel 
H. STEW ART JONES, Clerk. 
. IN THE 
Supreme Court of Appeals of Virginia · 
.. 
AT RICHMOND. . .. 
FRANKLIN & PITTSYLVANIA RAILWAY COMPANY; 
.• I 
v. 
!{ELLEY L. SHOE~IAI{ER, CQ~IMITTEE FOR W. I. 
SHOEMAKER. . I 
PETITION FOR WRIT OF ERROR. 
To the Honora.ble Ju~lges of the Suprmne Court· of Appeals: 
Your undersig11ed petitioner, Franklin and Pittsylv~nia 
Railway Company, a corporation organized and existing·~n­
der the laws of the State of Virginia, reftl>ectfully show.s uiito 
your Honors that it is aggrieved by the final judgment of the 
Circuit Court of Franklin County, Virginia, entered oli Jh~ 
11th day of December, 1929,. for the sum of Eighteen Th.o~­
sand ($18,000.00) Dollars, in favor of Kelley L. Shoema~et, 
Committee for W. I. Shoemaker, together with the cost$- o.f 
said proceedings. : · · · 
From the transcript of record duly certified, hereto·~~t.,. 
tached, the following will a.ppea.r as: ! ·~' ' •• 
THE FACTS: . · .• . '~ 
That petitioner, a corporation, was duly chartered by the· 
State. Corporation Commission of Virginia, on the 13th day 
of July, 1922, for the purpose of "maintaining and operat-
ing a railroad to be operated with steatn,, or 011vy other kind-
of moti·ve power" (T. R., 222), the length of the road at that 
time being 29.9 miles, but by permission of the State Corpo-
ration Commission, the length was . reduced, before the in-
. jury complained of, to 19 miles. · . 
. On the 19th day of December, 1928, W. I. Shoemaker, some 
times referred to in the record ~s Ike Shoemaker, wh~e driv-
\ 
'<') 
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ing· a. tean1 o~ mules, was injured ii1 a collision, at a grade 
crossing of petitioner, between his team and wagon, and a 
gasoline motor car of petitioner, and as a result of the acci-
dent, Kelley L. Shoemaker, Committee for vV. I. Shoemaker, 
instituted this suit, at the first ~Ia.y Rules, 1929, of the Cir-
cuit Court of Franklin County, alleging substantially as fol-
lows: 
That the Franklin and Pittsylva.nia Railway Company was 
. , the owner and operator of a certain line of railway, in the 
County of Franldin. used for the purpose of running and 
operating steam engines, cars, and trains of cars, on .said rail-
'vay line, and that the Railway Company, "rhile operating one 
of its trains along .said railway line, by reason of the negligent 
manner of the operation of same, injured W. I. Shoemaker, 
in a grade crossing· accident, the neglig·ence charged being as 
follows: 
1 : Failure to give warning signals req~1ired by law. 
2: Failure to maintain at said gTade crossing, a crossing 
sign as provided by la,v. 
a: Failure of Railwa~y Company to keep a proper look-
out .. 
Th~ declaration further alleged that said W. I. Shoemaker 
wa.s violently throw·n from said wagon upon the ground, and 
was r.ut and hrnised about the head and body; that by reason 
of said aer.ident, the left arm of said W. I. Shoemaker was 
nmputated at the sl1oulcler; that he ""'as paralyzed in his right 
side; that l1e lost his speecl1, and his mind was seriously af-
fected; that he has suffered, and does suffer, great mental and 
:gb.yRi.cal pain, and is totally and permanently disabled. 
Damages were laid at Fifty Thousand ($50,000.00) Dol-
lal·s. 
The Raih\ray Company filed the follov~Ting pleas to this 
declaration : 
( 1) Plea of General Issue. 
(2) Plea of Cc;>ntributory Neg·Iigence of injured party. 
. ... { 3) Affidavit, under Section 6126 of t.I1e Code denying· that 
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any train 1·un by the R.ailway Company, as set forth in the 
declaration, was in any collision with W. I. Shoemaker. 
( 4) Specifications of defense, in 'vhich everything alleged 
by plaintiff was denied. 
Following the :filing of the above pleas, the plaintiff filed a.n 
amended declaration, alleging, in addition to that alleged in 
the original declaration, substantially as follow·s.: 
That defendant Railw·ay Company's g·asoline motor car 
negligently injured W. I. Shoemaker. in an accident at a grade 
crossing, the particular negligence charged being as follows: 
(1) Failure to give warning prescribed by law~ 
(2) Failure to mainta.in crossing .sign required by law. 
(3) Failure to maintain a proper lookout. 
(4) Running said gasoline motor car at an. excessive speed 
over grade crossing. 
The same injuries and damages as were alleged in the 
original declaration were. also alleged in the amended declar-
ation. 
The evidence on the trial of the case, introduced by the 
plaintiff, "~as substantially as follow.s: 
Dr. W. T. Chitwood, of Rpcky ~fount, Virginia, a general 
practitioner, testified substantially as follow~: 
That on the 19th day of December, 1928, he 'vas called to 
see Ike Shoemaker. when Shoemaker had been brought to 
Rocky 1\fount, and that he .sent him to the hospital. That at 
that time Shoemaker's injuries consisted of a badly lacerated 
left arm, about the left elbow·, and a bad cut on his head. 
That Shoemaker was perfectly conscious, suffering from the 
shock, and weak from the loss of blood. The witness also tes-
tified as to the left arm of Shoemaker being amputated, his 
paralysis in the right arm and leg, loss of speech, and that, in 
l1is judgment, the injury. was permanent. The witness also 
testified that the injured man ".,.as a te~ant farmer, not in 
good circumstances financially. · 
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Dr. ~I. A. Johnson, of the Lewis-Gale Hospital, of Roanoke, 
testified as to the injuries the same as Dr. Chitwood, except 
more minutely. That Shoemaker was in his hospital from 
·December 19th, 1928, until March 8th, 1929, ·and that Shoe-
maker was conscious and rational when he reached the hos-
pital, and could talk clearly and sensibly then. · 
The next witness introduced by the plaintiff, Fred Brown, 
a young man twenty-three years old, at the time of the trial, 
a teacher in the Rocky ~:fount High School, upon being sworn 
as plaintiff'·s witness,. testified tl;lat on the evening of tho 
accident he was on the gasoline motor car which was involved 
in the collision. That he wa.s in the front part, next to the 
motorman, and he could see down the track ahead of the car. 
That just previous to the accident, the gasoline motor car 
was going approximately 25 miles per hour. That the gaso-
tline car was equipped with a whistle, and that the whistle was blown by the motorman of the car, about the time he saw the team approaching the grade crossing. That the mules were 
· walking. That the motorman applied the brakes immediately 
upon seeing Shoemaker's team approaching the crossing. 
That ShoeQ:Iaker was on the wagon, which also had an iron 
range on it, and he was not looking either up or down the 
railroad track. r:ehat when Shoemaker's .attention was fin-
ally attracted to the motor car, he. did not attempt to stop 
the team,. hut slapped the mules with the reins, and attempted 
to· get across the crossing before the gasoline motor car 
reached the crossing. That the gasoline motor car struck 
Shoemaker's wagon about the middle, the mules escaping in-
jury, but Shoemaker was thrown from the wagon, and was in-
jured, and the motor car stopped about twenty, or twenty-five 
feet from the crossing. ·Attorneys for the plaintiff. then 
moved the court to allow them to cross examine the witness, 
Mr. Brown, who "713s their own witness, for the purpose of 
laying the proper foundation to impeach him, 'vhic.h mo-
tion the court granted, and defendant excepted. Brown was 
questioned as to what he had said in the presence of J. T. 
Dudley, and upon Brown's denying that he had made a dif-
ferent statement, Dudley was placed on the stand over de-
fendant's objection. · 
Counsel for plaintiff,. for the purpose of laying founda-
. tion for impeachment, questioned 1\{r. Brown at length as to 
statements made by him to R. L. Carney, of plaintiff's cdu1;1.;. 
sel, all of which alleged statements Brown denied, and Car-
ney was never placed on the witness .stand. 
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Ernest Holland, another witness introduced by the plain-
tiff, a young negro boy, about twenty years of age, testified 
that on the evening in question, he was hauling wood on the 
same road that Shoemaker wa.s, and that he was within one 
hundred yards of the railroad crossing· at the time the acci-
dent occurred. That he heard the crash of the motor, but did 
not hear the whistle blow, or bell ring·, but could not state 
whether or not, if they had been blown or rung, he would have 
heard them, in fact, he stated that on account of the noise of 
his wagon, .he could not have heard it He also testified that 
he showed witness, 0. S. Board, some points which will here-
after be pointed out in Board's testimony. Holland testified, 
upon cross examination, that he was not paying any particu-
lar attention, or listening for the whistle at the time of the· 
accident; that Shoemaker was going faster than he was; that 
he had gotten ahead of him ·over a hundred yards, ·in a dis-
tance of a mile ; that Shoemaker had an iron range· on his 
'vagon. 
Kelley L. Shoemaker, the committee for the injured party, 
'vas the next witness introduced by the plaintiff. He testified 
as to the taking of the five pictures introduced in the evi-
dence, Numbers one to five, inclusive, over the objection of the 
defendant. The evidence of Shoemaker shows tha.t these 
pictures were not taken until about five or .six months a.fter 
the accident, and that the physical conditions at the erossing 
had changed at the time the pietures 'vere taken. He also 
testified as to the distance that various ones could see, and 
that no crossing ~ign was at the crossing when he was there. 
He testified that a man seated in a 'vagon, with his mules' 
heads five feet from the track, could not see up the track at 
all. This testimony, however, is flatly contradicted by that 
of the defendant, and by a view which the jury had of the 
crossing. He also testified that his brother, the injured 
party, was· familiar with the crossing,. knmv the crossing was 
there, had worked on lJoth sides of the crossing and was 
very familiar with. the same. · ' , 
B. A. Bennett and R.oss Hi1tcherson were the next witnesses 
testifying, and they testified that the length of the wago1~ 
from the heads of the mules to the rear of the ':vagon, which 
'vas in collision 'vith the gasoline motor car, 'vas 19 feet, nine 
inches, and that the height of the mules' heads wa.s 75 incl1es 
from the ground, and that the distance from the top of the 
wagon bed to the ground was 52 3/4 inches. · 
1 
•. 
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0. S. Board was next introduced by the plaintiff, and he 
testified that he had measured distances outlined to him by 
Ernest Holland, the colored boy, w·ho had previously testified. 
He testified that Shoemaker was picked up fifty feet from the 
crossing; that the motor stopped 120 feet from the crossing, 
as well as he could figure, by the pieces of the old stove lying 
on the track, and over objections of the defendant, testified 
that the defendant operates a .steam engine some time over 
the track in question. 
Bessie ::\Iackenheimer, a colored girl, was the next witness 
introduced by the plaintiff. She testified that she was in the 
rear end of the gasoline motor car, a.nd that she did not re-
member hearing any whi.stle blow at all, but she was not posi-
tive of it. For the purpose o.f impeaching this witness, de-
fendant, hv counsel asked her if she did not tell Mr. T. A. 
Holland, a't Glade Hill, a. short time after the accident, that 
• the motorman did everything in his power to avoid that acci-
dent7 but simply couldn't help it, to 'vhieh questions, the plain-
tiff hy counsel, objected, and the objection "ra.s sustained, 
and counsel for defendant vouched to the court that they 
would prove: for the purpose of impeaching her, that she did 
l1ave a talk 'vith l\Ir. '1~. A. Holland at Glade Hill, a short time 
after the accident, and stated to him that the motorman did 
everything- in his power to avoid the aecident, but simply 
oouldn 't help it. 
W. I-I. Ayers, another witness for the plaintiff, testified 
that l1e lived near Glade Hill, and was familiar with the 
grade cro!'sing at which the accident occurred; that there was 
no crossin~; sign up at the time of the accident. that he lived 
a mile and a half from the crossing, and over objection of 
defepdant. was allowed to testify that· the defendant com-
pany operated a steam locomotive over the road some times, 
both before and after the accident. 
B. T. A~~crs, the next witness for the plaintiff, testified 
ttwJ he lived one-l1alf a :mile :from /the crossing-; that 
he was familiar with the crossing, and if you 'vould stop a 
team within four or five feet of the first rail, a man sitting 
in a, ·wagon could not see the motor, unles.s it was pretty Qlose 
to h!m. That he remembered the day of the aecident, and that 
lH~ heard a "bump" that afternoon, and some one, that night 
abottt 9:00 o'clock. told him about tlw accident, and that he 
did not reeall llaYing heard any wl1istle blo·wing, or any bell 
ringing; that he was engaged in his business at the time 
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he heard the ''bump'', and paid no particular attention to it. 
He also testified that the injured man was familiar with the 
crossing. He also testified that some pine trees had been 
cut do·wn near the crossing by the railroad company since 
the accident. 
0. S. Board was also recalled, and he testified to the same 
thing. 
At this point, on motion of both plaintiff and defendant, the 
jury, attorneys and Judge, visited the scene of the accident, 
On the morning of the lOth, ~frs. B. T. Ayer.s was the 
first witness placed on the stand for the plaintiff. She tes-
tified that she lived about half a mile from the crossing, re-
membered the day that ~Ir. Shoemaker was injured; heard 
the crash, and did not hear the '"Thistle blow. That she was 
going to the spring at the time she heard the crash, and was 
not paying any particular attention to what 'vas going on. 
This witness is a sister of the injured party. 
\V. I. Shoemaker, the injured man, although his counsel 
l1acl proven to the jury that he had lost his power of speech, 
completely paralyzed on the rig·ht side, and that his mind 
wa.s impaired, was next introduced as a 'vitness in his <?:WU 
behalf. F1·om an examination of his testimony, beginning 
on page 123 of the manuscript of record, it can be seen that '"' 
he 'vas only asked leading questions by counsel. He testified 
that he was injured in the accident, and regained conscious-
. ness in the hospital; that the accident happened at 3 :00 
o 'c.loek in the afternoon, and that the train was late, although 
it wn.s seheduled to leave Rocky Mount at 3 :45; that the 
whistle of the motor did not blo·w, nor hell ring; that he· was 
36 years of age; that he had no warning· of the approach of the 
motor; tha.t he w·hipped his mules, and tried to get across; 
that he knew the crossing 'vas there, and had known it for a 
long time. lie testified that he stopped fifty feet from the 
crossing, at the foot of a small hill, at which point, even 
thoug-h there had been no trees, shrubs, weeds, or foliage of 
any kind, he could not have seen either up or down the rail-
road track; that he had an iron stove on the wagon, and 
-was driving along. and that the stove made no noise, although 
after a few questions, be did admit that it made a little bit. 
He said he did not remember telling ,J. B. Ferguson and R. 
E. Fei'guson, at different times,. that the stove was malring 
so much noise that he could not hear anything, even if the 
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whistle had blown and that he did not either stop, look, or 
listen. 
T. C. Hepinstall, the next witness for the plaintiff, testi-
fied that he lived near Glade Hill, and that he remembered the 
day of the accident; that he heard the motor train come by, 
heard the crash of the collision, did not hear any 'vhistle 
blow, or bell ring, but that the .same could have been blo·wn, 
and he not have heard it. He testified that he was about :t 
mile due north of the scene of the accident. He testified that 
the accident happened about 4:15, and that the motor was 
fifteen minutes late. The schedule of the motor car, intro-
duced afterwards by ... the defendant, showed that the motor 
was due at the cro'ssing, where the accident ha.ppened, at 
4 :15, and was running exactly on time. 
TESTIMONY OF DEFENDANT. 
The testimony introd'eil by the defendant is substantiallY 
a.s follows: \__ 
W. A. Bennett, a civil engineer, testified that he had been 
down to Preston's Grossing, where the· collision occurred; 
that E. W. Doss the driver of the gasoline motor car, at the 
time of the accident, was with him, and pointed out to him 
the various distances. He testified, and attempted to file a 
blueprint, showing that a man seated on a wagon 25 feet 
from the center of the crossing could see the motor ·c-oming 
down the track 157 feet from the crossing.- That it would 
not be possible for a. man fifty feet back from the center of 
the railroad crossing, or right at the foot of the little steep 
hill, to see up the railroad track at all. The court ruled out 
the blueprint, which 'vas attempted to be filed by the de-
fendant, on objection of the plaintiff to which attorneys for 
the defendant objected. He testified that the grade of the 
railroad track at the scene of the accident was 3.4%, the car 
n1oving do,vn grade at the time of the accident. That the 
grade of the public ro.ad leading to the track was 13.6% 
down the hill shown on the blueprint; then continued on a 5% 
grade, until about ten feet from the crossing, and that Shoe-
maker was coming down grade to the crossing. That at a 
point 60 feet from the center of the crossing, the bank of 
the railroad cut is nine feet. That at the grade crossing, the 
bank is tw·o feet high, and. that the rise is uniform; that thirty 
feet from the center of the crossing, the bank of the railroad 
is three feet high. 
• 
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R. E. Ferguson, the next 'vitness for the defendant, is the 
superintendent of the defendant railroad company. He de-
scribed the gasoline motor car which was involved in the ac-
cident, it being the same motor car, as shown in picture filed 
with plaintiff's testimony. The gasoline motor car is a regu-
lar motor truck, mounted on railway wheels, with a special 
built body; it is built on a l{eUy Springfield chassis, 75 Horse 
Power, gasoline motor, equipped with air brakes, emergency 
brakes; width of body eight feet; and thirty-three feet long, 
the body being divided in the center, with a built-up partition, 
covered with a hood, the radiator projecting on the out-
side, the back end having a space for passengers, the front 
end being used for baggage, mail and express, and that the 
height of the motor is about hvelve feet. That he had been 
in the railroad business eighteen years, and that he was fa-
miliar with the .meaning of the term "locomotive engine". 
When asked the question 'vhether or not the gasoline motor 
car involved in the accident 'vas a locomotive engine, upon 
objection of plaintiff, this was ruled out, over objection of 
defendant, but he was examined in chambers, and stated 
that the gasoline motor car 'vas not a locomotive 
engine. That the Franklin & Pittsylva.nia Railway Com-
pany operates over ·a track nineteen miles in length ; 
that the car was scheduled to leave Rocky ]\fount 
at 3 :45 P. J\L, and would reach the grade crossing 
at 4 :15. Tha.t the car was scheduled for the distance of 
nineteen miles, at a rate of approximately fifteen miles an 
hour; that he -sa'v Ike Shoemaker on the afternoon he was 
injured, after he was broug-ht to Rocky ]\fount; that his mind 
seemed to be perfectly clear, and that he was talking, and 
that Shoemaker, the injured man, had told him that he did 
not .see or hear anything, and that the range was making so 
much noise that he couldn't hear anything. He testified that 
this gasoline motor car made two trips each way each day 
on the track, hauling passengers, mail and express: That 
the steam locomotive, the only one 'vhich the defendant rail-
way company owned, was at Rocky :Nlount on the evening of 
the accident, and had not been down the railroad track that 
day. That the railway company had adopted the gasoline 
_motor car as it was cheaper, and. that it was equipped with 
a 'vhistle, and a bell for signals inside the car. He testified 
that the motormen were required to blow the whistle for 
the crossing on the gasoline motor car, but not at a dis-
tance three hundred feet from the crossings. That the gaso-
line motor car weighed about f8,000 pounds. That he had not 
caused pine bushes to be cut down on the right of way a.t the 
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point the accident occurred, after the accident had occurred. 
That the c.ar was properly equipped with air brakes. He tes-
tified that the steam locomotive never made over ten miles an 
hour, when it wa.s operated on the track; that that being the 
maximum speed; that all freight cars, due to the condition of 
the track, had to l1ave a light load on. 
J. B. Ferguson, the next witness for the defendant, who 
was the track foreman, testified that he had not cut down 
any pines at the crossing, except a few little pines, about six 
months after the accident, as was usual, to go up and down 
the right of way each year, and cut do'vn the pines; that some 
pine stumps left there were from previous years' cuttings. 
That he had cut no pines that would interfere with the vision 
of a traveler approaching the crossing; that no sign post was · 
up at the time of the accident; that he, with his section hands, 
had gotten on the ear shortly before the accident, and that 
he 'vas sitting in the car in front of Bessie Mackenheimer. 
That the motorman blew the whistle for the crossing some-
"thing like seventy-five, or a hundred yard from the erossing, 
or just as it topped the hill. That shortly after the whistle be-
gan blowing. he felt the air brakes being put on and h"e 
.stepped to the window and looked out, but the motor had 
struck the wagon. That the back end of the motor was forty-
five feet from the center of the crossing when the- motor 
stopped. That he went and picked ~fr. Shoemaker up, and 
that he regained eonsciousness, and Shoemaker had a con-
versation 'vith him, telling him that he had a brother-in-law 
at Glade fiill, Mr. Harry Young. Ferguson then made ar-
rangements to take him to Glade Hill, but afterwards brought 
hjm to Rocky :.Mount, and sent him to the hospital in Roa-
noke. He also testified that he told Shoemaker that he should 
have stopped and listened, but Shoemaker told him he didn't . 
think about it, sa.ying that the old range. or stove,. which he 
had on the wagon, was rattling so that he never heard any-
thing. 
John Poindexter, a colored section hand with the railroad, 
testified that he got on the car a.t the time tl1e rest of the 
section crew did; that he was sitting on the front end of the. 
car. on the engine hood, next to the motorman; that he wa.s 
looking down tl1e track, and that t.he motorman blew the 
whistle for the crossing, a.s he reached the top of the hili, 
just before the crossing, and at the time he blew the whistle, 
there was nothing on the crossing, but that later he sa.w the 
mules' heads as they approached the grade c-rossing; that the 
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mules were hitched to the wagon, in which· Mr. Shoemaker 
was sitting; that he was sitting behind the stove on a plank, 
near the rear of the ·wagon. That Shoemak~r was looking 
straight ahead, and was not looking either up or down the 
track; that the motorman applied his air brakes, and that the 
mules gave a lunge. pulled the wagon on the track and the mo-
tor car hit the wagon about middle way, and that Shoemaker 
'vas lying on the side of the track when he got off; that the 
back end of the car was about forty-five feet fr.om the center 
of the crossing. 
John Hancock, another colored boy, twenty years old, a 
member of the section crew of the defendant railroad com-
pany, testified that he was with the section gang on the day 
of the ace.ident, having gotten on the motor car with the rest 
of the .section gang before the accident. That he was stand-
- ing up in the front end of the car, on the left side, talking to 
another member of the section force. That the motorman 
ble'v the whistle just as he turned over the knoll, and that 
some one, a short time a.fter that, said something about the 
mules coming on the ~rack, and he looked; that he could see 
the mules; and the· man in the wagon, who 'va.s sitting be-
hind the stove, on the rear end, ro1d he was looking straight 
ahead, and not looking either up or down the track. That 
when the mules got on the track, the motor car was something 
about fifteen feet away then, and that the mules gave a. lunge, 
and pulled the wagon, with Mr. Shoemaker on it, right in 
-front of the motor car. That the mules 'vere not hurt, and 
that Shoemaker was; tha.t 'the- motor car went thirty feet be-
yond the c-rossing after striking J\IIr. Shoe·maker. 
Clyde Mahan~ another colored boy~ a. member of the section 
cre,v, te~ti:fi.ed that he was on the m'otor at the time the acci-
dent happened; that he was sitting in the front of the mo-
tor, behind the driver,. on a box of express, or something; 
that the whistle was blown. and when it was fir.st blown, that 
no one was seen approaching the crossing; that while the 
whistle 'vas blowing, later on he saw the mules coming, 
hitched to the 'Yagon, and Shoemaker was .sitting on the 
wagol}, in the· back end, and a -cook stove was on -the w~gon. 
That Shoemaker was looking neither to the right or l~ft, but 
straight ahead; and that the motorman applied his brakes, 
and the gasoline motor car 'struck the wagon about the mid-
dle of 1.l1e wagon. · 
Ruby Belcher, another colored boy, a member of the see-
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tion crew, testified that he was on the motor car at the time 
of the accident, standing in the center of the car, talking to 
John Hancock; that the motorman blew the whistle before he 
got to the crossing, and that he looked around; that he then 
saw the mules' heads approaching the track, and that the 
motorman then applied the brakes; that when he first .saw the 
mules, they were eight or ten feet from the track. and were 
walking. That the mules gave a lunge forward, and got 
across the track, and that the motor car hit the wagon about 
the middle, and that the motor car stopped about thirty feet 
from the crossing. 
Samuel H. Elliot, the next 'vitness introduced for the de-
fendant, practically all of whose testimony was ruled out 
by the court (that being shown in the record was taken in 
chambers) testified that he was assistant road foreman of the 
Norfolk and Western R-ailway Company, stationed at Roa-
noke; that he had examined the gasoline motor car No. 50, 
of the Franklin & Pittsylvania Railway Company; that he 
was familiar with the term "locomotive engine". That the 
gasoline motor car, which was in the collision was not a loco-
motive engine, and that he had had a wide experience 'vith 
engines; that the smallest locomotive used by the Norfolk and 
Western weighs one hundred tons, and that the others 'vere 
much .heavier; that electric locomotors used by the Norfolk 
and Western, and Virginian, would weigh about two hundred 
tons; that the gasoline. motor car of ·the Franklin and Pitt-
sylvania wa.s not equipped so that it could pull a train, or 
another ca.r. 
E. W. Doss, the motorman of the gasoline motor car of the 
defendant railway company at the time of the accident, was 
the next witness introduced by the defendant. He testified 
that he was the motorman on the car at the time of the acci-
dent; that he left Ro·cky Mount on time, arriving at the 
crossing on time. He testified a.s to the number and names of 
the passengers on the car, and described the car, and the 
brakes on it. He testified that he blew the whistle for the 
crossing just as he turned the curve over the hill, down to 
the crossing on the railroad track, and that he still had his 
hand on the whistle cord, blowing the whistle, after l1aving 
blown it twice, and then saw the mules' heads coming from 
behind the bank; that he had to stop blowing the 'vhistle then, 
in order to apply the brakes, and that he applied the brakes 
as soon as he saw the mules. That 'vhen he first .saw the 
mules, he was about seventy-five feet from the crossing, the 
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motor car traveling at the rate of about fifteen miles an 
hour. That the mules kept on coming towards the rail-
road track, and he was busy trying to stop the motor by using 
both hands, applying the air brakes, pushing the gear shift 
in neutral, and pulling on the emergency brake·S. That the 
mules got up on the crossing, and when they noticed the 
motor car right on them, gave a lunge, pulling the wagon 
right in front of the motor, and the motor car .struck the 
wagon about the middle of the wagon. That the brakes of the 
car were in good condition, and that Shoemaker 'vas looking 
neither up nor down the track, but was looking straight 
across the grade crossing. That he had pointed out to Mr. 
Bennett, the engineer, the various distances. That the stove 
was knocked some distance in front of the gasoline motor car, 
and that he did not notice the gasoline motor car on the track 
when he started the motor out, but afterwards had to stop 
and get it off the track, and that he accounted for the piecel::i 
of stove being a good distance down the track by that, 
as· the stove was rolled from in front of the motor car. That 
Shoemaker was about thirty or thirty-five feet from the cen-
ter of the crossing when he picked him up, and that the ·back 
end of the motor car was about forty-five feet from the cross-
ing. The map made by :Nir. Bennett was attempted to be intro-
duced into the evidence here again, but was ruled out. In 
the cross examination of this 'vitness, plaintiff's counsel, al.:. 
though it had been ruled out before by the court, asked tl~e 
witness about a written statement h~ was supposed to have 
given one of the attorneys (~fr. Carney) for the plaintiff, 
which, on motion of the defendant, was excluded. 
The plaintiff also introduced a certified copy of the charter 
of the railroad company in the evidence. 
The court then instructed the jury, in effect, that Section 
3958 was applicable in this case; that this gasoline motor 
came within the term "locomotive engine", and that the. 
whistle had to be blow·n, and bell rung, either continuously 
or alternately, for a distance of nine hundred feet from 
either side of the crossing, and that if the signals w·ere 
not given according to that instruction, then they should find 
fQr the plaintiff, and that Section 3959 (the comparative negli-
gence doctrine) ·was applicable, and that contributory negli-
gence was not a bar. 
Other instructions were given, and others refused, as set 
out in the bills of exception in assig11ments of error. 
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Counsel for petitioner· ha.s attempted to briefly review 
the evidence introduced by both plaintiff and defendant in the 
lower court, fairly and impartially,. but, of course, this state-
ment does not bring out many of the detailed statements in 
cross examina.tion. 
The jury then brought in a verdict against the defendant 
for $18~000.00, upon which verdict the court entered judg-
ment against the defendant, overruling the motion of the de-, 
fendant to set aside the verdict, for reasons assigned. 
ERRORS ASSIGNED. 
Your petitioner respectfully assigns the following a;:, 
grounds of error: 
(1) The lower court erred in giving for the plaintiff the 
instruction designated as "Plaintiff's Instruction No. 1 ". 
(2) The lower court erred in refusing to give "Instruc-
tion A'' requested by the defendant. 
( 3) The court erred in refusing to give "Instruction B" 
requested by defendant. 
(4) The lower court erred in refusing to give "Instruc-
tion C' ', requested by defendant. 
( 5) The lower court erred in refusing to give '' Instruc-
tion D" requested by defendant. . 
(6) The lower court erred in refusing to give "Instruc-
tion E '' requested by defendant. 
(7) The lower court erred in refusing to give "Instruc-
tion F" reque-sted by defendant. 
( 8) The lower court erred in refusing to give '' Instruc-
tion H" requested by defendant. 
(9) The Io·w·er court erred in refusing to give "Instruc-
tion I'' requested by defendant. · . 
(10} The court erred in refusing to give '•'Instruction 
K" requested by defendant. 
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(11) The lower court erred in allowing plaintiff to cross 
examine and impeach his 'vitness, Fred Brown, as .shown in 
Certificate of Exceptions Nos. IV and V. 
(f2) The lower court erred in allo,ving witnesses to testify 
that at times, other than the time of collision, that defend-
ant ran a .steam locomotive engine on its line, as set out in 
Certificate of Exception No. VII. 
(13) The lower court erred in refusing to allo'v counsel 
for defendant to examine witness for plaintiff, Bessie Macken-
lleimer, as to alleged conversation with T. A. Holland, for the 
purpose· of impeachment, as set out in Certificate of Excep-
tion No. VIII. 
(14) The lo,ver court erred in excluding tes1;i)nony of 
Samuel H. Elliott and R. E. Ferguson, and that the vehicle 
operated by defendant, and 'vhich injured Shoemaker, was 
not a "locomotive engine", as shown in Certificates of 
Exceptions Nos. IX and X. 
(15) The lo·wer court erred in excluding blueprints offered 
in evidence, as shown in Certificate of Exception No. XI. 
(16) The lower court erred in allowing- more than two 
counsel on each side to argue the case, and also erred in 
allowing plaintiff more than the opening and closing argu-
ments. 
(1) That the damages are excessive. 
(18} The lower court erred in not setting aside the ver-
dict of the jury, and entering up judgment for defendant. 
ARGU}.fENT. 
Assignme1~t of Error No. (1): 
''The lower court erred in giving for the plaintiff the in-
struction designated as 'Plaintiff's Instruction No. 1'." 
Assignment of Error No. (3): 
''The lower court erred in refusing to give 'Instruction 
B', requested by the defendant.~' 
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.Ass·igwment of Er_ror No. (4): 
"The lower court erred in refusing to give 'Inst:r;uction 
C ', requested by defendant.'' 
.Assignment of Error No. (9): 
''The lower court erred in refusing to give 'Instruction 
I', requested by the ·defendant.'' 
.Assignment of Error No. (14): 
''The lower c_9urt e1Ted in excluding testimony of 
Samuel H. Elliot and R. E. Ferguson, that the vehicle oper-
ated by defendant, and which injured Shoemaker, was not a 
'locomotive engine', a.s shown in Certificates of Exception 
Nos. IX and X.'' 
. All of of the above assig·nments of error will be gTouped 
under this one argument, as they all hinge on the question 
of whether or not Sections 3958 and 3959 of the Code of 
~- Virginia, are applicable in this case. 
. Plaintiff's ~'Instruction No. I''. is a.s follow.s: 
//• / ··'"The court instructs the jury that if you believe from the 
evidence that the defendant company was operating a steam 
propelled line of trains, operating its freight carrying trains 
with steam propelled engines, and as a question of expedi-
ency, ~r convenience, under its charter, operated its passen-
ger conveyance with gas propelled or motor engines, equipped 
with a bell and loud sounding whistle, and while operating 
one of its gas propelled motors for pa.ssenger and express 
serVice, on the 19th day of December, 1928, and while ap-
proaching a grade crossing near Glade Hill, in Franklin 
County, ~Virginia, ran into, and collided 'vith, a team driven 
by I. Shoemaker, who was then a.nd there endeavoring to 
negotiate said crossing, failed to blow its whistle, or ring 
- its bell, continually, or alten1ately, for a distance of 300 
yards, and until said gas propelled motor engine had reached 
said crossing, and as a direct and proximate result of such 
failure on the part of said defendant company to blow its 
whistle, or ring its bell, as a.fore~:>aid, the said I. Shoemaker 
was injured in the manner and form, as set out in the declar-
ation, you should find for the· plaintiff. 
·You are further instructed that under such conditions, the 
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contributory negligence ·of the said I. Shoemaker, if any 
had been proven, would not har or prevent a recovery for his 
benefit, but could only be considered by you in mitigation of 
damages.''~ 
Instructions "B" and "0 ", as requested by the defend-
ant, properly st&.te the law, if Sections 3958 and 3959 of the 
Code of Virginia, are inapplicable, they being based upon 
the common la,v. 
Instruction "I", 'vhich was presented to the court, is the 
same as Instruction "J", which '\vas granted, except that 
Instruction ''I'', which was refused, instructs the jury tha.t 
contributory negligence of the traveler would be a complete 
bar to the recovery. 
Petitioner respectfully submits that the granting of 
,'Plaintiff's Instruction No. I'' 'vas reversible error, in that 
Section 3958, and Section 3959' of the Code, are not applica-
ble to this case. Section 3958 of the Code, provides as fol-
lows: 
''Every raiiroad company whose line is operated lby 
steam shall provide eac.h locomotive eiigine passing upon 
its road with a bell of ordinary size, and steam whistle, and 
sucl1 whistle shall be sharply sounded outside of incorpo-
rated cities and towns at least twice at a distance of not less 
than 300 yards, nor more than 600 yards, from the· place 
where the railroad crosses upon the same level not a lligh-
way or crossing, and such bell shall be rung, and whistle 
sounded, continuously or alternately, until the engine has 
reached said highway crossing, and shall give such signals 
in cities and towns as the legislative authorities thereof may 
require." 
The evidence shows that insofar as this case is concerned, 
the Franklin and Pittsylvania R.ailway C9mpany is not a 
railroad whose line is operated by .steam. :The charter pro-· 
vides that the defendant railway company could operate its 
line either by stean1, or any other motive power. · The gaso-
Hne motor car which was in collision with Shoemaker wa.s 
certainly not operated by steam, and, as sl1own by the evi-
dence of R. E. Ferguson, the gasoline motor car carried all 
passengers, mail, express and a part of the freight, making a 
trip twice each way every day, while the steam locomotive 
was only run down the line about once every ·week. 
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~Iost certainly, it c.annot be said 'that because the defend-
ant railroad company owned a steam locomotive engine, and 
ran it upon the track very· infrequently, that this fact could 
have any effect on the accident in question, when the steam 
locomotive engine was not in any "ray involved in the acci-
dent in question. 
Sections 3958 and 3959 of the Code, are derogatory of the 
common law, and must be strictly and literally considered. 
Jfillhiser lvlfg. Co .. ·v. Ga:tlego llfills Go., 44 S. E. 760; 101 Va. 
579. 
Section il958 of the Code has been in force for a long time, 
it having been enacted prior to 1900, at a time when gasoline 
conveyance was not known. 
"There is always a tendency, it has been said, to con-
strue statutes in the light in 'vhich they appear :when the con-
str•.wtion is given. It is easy to be wise after one sees the 
results of experience. The true rule is that statutes are to 
be construed as they were intended to be understood when 
they were passed. Statutes are to be read in the light of at-
tendant conditions and the state of law existent at the time 
of their enactments. ·The words of a statute must be taken in 
· 1:he sense in which they were u·nderstood a.t the time when 
the statute was enacted. If the language used is broad 
enough to include unknown things which might spring into 
existence in the future, they would be deemed to come within, 
and be subject to, the evident meaning of the terms used, but 
it does not follow, when a newly invented or discovered thing 
is called by some familiar word, which comes nearest ex-
pressing the new idea, that the thing so styled is really the 
thing formerly meant by the familiar 'vord. Hence, it has 
heen held that a. statute passed at a time when there were no 
cable or electric street railways in existence in the state, and 
providing that every railroad corporation owning, and op-
erating· a railroad in the state should be liable for dam-
ages sustained by an agent or servant, by reason of the negli-
gence of any other agent or servant, but not broad enough 
in words to include unknown things, is not applicable to a 
street railway corporation, although its line is operated by 
cable.'' 
: ... ; 
25 R .. C. L., p. 959. 
Therefore, petitioner contends that it was error in the court 
I 
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to allow the various witnesses to testify as to the fact of 
the ownership, and operation of a· steam locomotive at other 
times ·by the railroad company. 
The statute is very plain, when it provides that "each loco-
motive engine passing ~tp~n. its road shall be equipped with 
a bell of ordinary size, and a'steatm whistle~', meaning that this 
shall only apply to a locomotive engine operated by steam 
motive power. 
For the present, 've will grant that the term ''locomotive 
engine'', as used in this statute, for the purpose of argu-
ment, could mean one other than one operated. by steam, but 
even then, the conveyance operated by the defendant at the 
time of the accident would not come within the definition 
"locomotive engine". The term "locomotive engine", as 
used, means an engine adapted for the purpose of pulling 
cars, or trains of cars, while the gasoline motor car in ques-
tion was one only equipped fQr the purpose of propelling 
itself, and no other, and could not pull, propel, or push other 
car, or cars, and would not fall within the definition of "loco-
motive engine", but the .statute in question unquestionably 
means tha.t only every steam locomotive engine shall . be 
equipped with a steam whistle and bell, and thai: Section 3958 
o~ly applies to signals to be given by steam locomotive en-
gines. 
Even the plaintiff's Instruction No. I, as set out in Certifi-
cate of Exception No. 1, is not strictly within that statute, 
If Section 3958 is applicable, then it would have been the duty 
of the defendant to have sounded the whistle twice within 
a distanee of 300 yards, and then to either have continuously 
blown s·aid whistle, or rung the !hell, when the whistle was not 
blowing, until the highway crossing had been reached. 
If Section 3958 is inapplicable in this case, then Section 
3959 is also inapplicable. 
Davis v. McCall, 113 S. E. 835; 133 Va. 487, where it was 
recognizeed thal eontributory negligence of the plaintiff 
would be an absolute bar to recovery, when the grade cross-
ing accident occurred under conditions so that Secti-on 395S. 
was inapplicable. 
The ques~ion of whether or not Section 3958 of the Code 
of Virginia is applicable to railway lines operated' by other 
motive power than steam, and to a conveyance such as was 
used by the defendant railway company, is an open ques-
tion in Virgina," and in no reported case has this been de-
cided. In every state, with similar statutes as to Section 
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3958 have been held to be inapplicable, in similar cases, unless 
the injuries were inflicted by a steam locomotive engine. 
In Hudson v. 8. W. Mo. Railway Co1npany (1913), 173 Mo. 
App. 611; 159 S. W., page 9, a statute somewhat similar to 
the Virginia. Statute was in question. In that case, Section 
3140 of the Missouri Code·, was in question. That .statute 
provides as follows: 
''A bell shall be placed on each locomotive engine, and be 
rung at a distance of a.t least 80 rods from the place where the 
railroad shall cross any traveled public road, or street, and 
be kept ringing until it shall have crossed such road or street, 
or a steam whistle shall be attached to such engine, and be 
sounded at least 80 rods from the place where the locomotive 
shall cross any such road or street, except in cities, and be 
.sounded at intervals until it shall have crossed such road or 
street.~' 
In that case, a train of inter-urban electric cars ·was in-
volved in a grade crossing accident, and the Supreme Court 
of Missouri held that the above section. wa:::; inapplicable, 
and that the rules of common law negligence only were ap-
.plicable. In the opinion, it 'vas brought out that the words --
"locomotive engine" were enacted at an early date--at a 
time when a locomotive engine meant, and could only mean, 
a steam locomotive engine, such as we are all familiar with. 
The court said : 
''The terminology used, and still maintained in the stat-
ute, to-wit, 'locomotive engine', and 'steam whistle', unmis-
takably point to motor engines generating, and driven by 
steam power. Not only is the c.ommon and ordinary mean-
ing of 'locomotive engine' one that is operated by steam, in 
drawing or propelling cars,. but the statute, in speaking of 
attaching a steam whistle to such engine, unmistakably gives 
it that meaning.'' 
._ ""\Ve are not impressed with the argument that what is 
termed the spirit ·rather than the terms of th~ statute in 
question 'vould allow, and authorize its adaptation to new and 
different means of giving the signals required, but will not 
permit any variation in the distance from the crossing, at 
which the same are given. Such argument gives the statute 
muc.h flexibility, as applied to the kinds of signals to be 
given, permitting any kind of a noise to be substituted for 
t 
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the kind designated in the statute, but insists on the utmost 
rigidity when applied to distance. This is hardly logical. 
The cotnmon ·law allows this flea;ibility in adapting its~lf 
to new conditions and new instrumentalities, both as to the 
kinds of signa.ls and distance to be sot6nded, because the com-
mon law is fou,nded 01l1 general pri1wiples, applicable to all. 
condi.timts, w.hile the statute is an a'rbitrary enactme'J~t, de-
signed to be applicable to. specific conditions, an-d specific 
kinds of instntmentalities only. 
"Nor do we think that it makes any difference that the de-
', fendant, company is incorporated under the 'General Rail-
road Act, or that the road bed over which the trolley cars 
are now run by electricity was built by an ordinary railroad 
company." 
In Ka'mmann v. St. Louis & N. W. Railw·ay, 173 Ill. App. 
277, decided in 191:2, it was likewise held that the lllinois 
statutes, which required a. bell of at least 30 pounds weight, 
and a steam whistle to be placed, and kept upon each locomo- -
tive engine, and· bell or whistle to be rung or blown on car 
. a distance of at least 80 yards was not applicable to an elec-
tric inter-urban railroad. In the opinion in that case, the 
following quotations are found: 
''The statute in question 'vas adopted for the governing 
of railroads many years before the operation of cars on such 
railroads by electricity was in vogue. This, however, did 
not prevent its application to ne'v methods or means of 
transportation on railroads, so far as .such statute was ap-
plicable to such means and methods, but a~ soon ,as it. be-
comes apparent that some of the methods and means adopted 
do not come within the provision of such statute by any 
reasonable construction, or application of its provision, then 
the court ·would not be warranted in requiring improbable, if 
not impossible, att·achments to new inventions, or modes 
of travel, to adapt them to the provision of such statute, 
or abandon such increased facilities ·Of travel because of 
their inability to do so. To comply <Wi.th this statute, the 
electric railroad would have to equip each car with a boiler 
and a fire, or other de\;ice to be used in g·enerating steam, so 
as to secure the steam whistle provided for. Such an equip-
ment is wholly foreign, and the scheme, or mode of operating 
such· cars is not reasonably applicable.'' 
In Catnpbell v. Greenv,ille 8. & A. Railway Company, 97 
S. C. 383; 81 S. E. 676, it was held that a railway company 
~ 
/ 
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which operates its cars by electricity, although incorporated 
as a general railway, shall not be amenable to a ·statute which 
provided that railroads operated by steam s4ould give cer-
tain signals, and a holding similar to that in the two cases 
above cited was sustained. 
In l'luliana.polis & G. Ra.pid Transit. Company v. Andis, 
33 Ind. App. 625; 72 N. E>145,' it· was held that a statute 
providing that every railroad, or· other corporation, shall be 
liable for damages for personal injury suffered by an em-
ployee, where the injury was caused by· the negligence of 
any employee having charge of any signal, telegraph office, 
locomotive engine, or train upon a railroad, was inapplicable 
to an inter-urban railway line carrying passengers and 
freight, for hire, operated l}y electricity, and that the electric 
car did not come wit~in the term locomotive engine. · 
In two cases decided ·hi the Supreme Court of Alabama; 
it was held that Secti.on 5473 of the Code of Alabama, im-
posiilg duties as to t4e blo,ving of the 'vhistle, and ringing 
t)le bell, in certain designated situations upon the engineer 
having control of· the ru~ning of a locom.otive, on any rail..: 
wa.y, was inapplicable to an electric street car line, operating 
between Birmingha;m ~nd Bessemer, a. distance of twelve 
miles. Binninghan~ By. Line and Power CompanJI v. Os-
borne, 4 Ala. App. 39~; 56 So. 599, and Birmingham Ry. Line 
and Pow~r ~o . . v. Gree1~! 4 Ala. App._ 417; 58 .So. 801. · 
In the firs_~ mentioned case,. the following is said: 
. . . 
"A statute. de_alirig with the geiJ.eral subject of railroads 
may apply. to a railroad of a different type from that in use 
at the time .9f this enactm~nt; but the fact that a statute 
prescribing duties to be performed in the operation of rail-
roads was. enacted in the intere~t of . public safety, is not 
enough to make it applicable to the operation of electric 
.· street rai~road~. when its provisions make it plain that the 
legislature had it in mind. when it established requirements 
to be observeq in running steam engines on railroads.'' ~ 
In the case of Fallon v. ITT est Eni Street Railroad Co., 
_ 171 Mass. '249; 50 N. E. 536, it was held that a street car 
operated _by' electricity in the usual manner cannot be said to 
be a locomotive engine, or a train. upon a railroad within the 
meaning _o~ ~he .Employes Liability Act. 
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In the case of Hens on v. T¥illiam.sville G. ct St. L. Ry:. Go. 
110 Mo. App. 595; 85 S. W. 597, it was held that a. gasoline 
''Speeder", a contrivance similar to a hand car, save that 
it is operated by a gasoline engine, is not a locomotive within 
the purvie'v of a statute providing tha..t when any stpck is 
struck by any locomotive, or train, and injured, the Tailroaa· 
company shall be liable. 
In the case of Murphy v. Wilso~, 52- Law J. Q. -B. 524, it 
was said as follows: '· · - ·. · 
''Now the term 'locomotive engine' ha.s a well known sig-
. nificance, and is used generally for an engine to draw a train 
of trucks, or car.s, along a permanent or temporary set of 
rails.'' 
The gasoline motor car of petitioner, which was in the 
collision, could not draw, or push. other cars but only was 
made to operate itself.· See .testimony of Samuel H. Elliot; 
(T. R., 202). The gasoline mot<?r.car operated -by petitioner; 
being scheduled at a rate of speed of only 15 miles:a.n-hour, 
and at the time of the accident not being driven any faster, 
could not be said to be locomotive engine, in view pf the 
above decisions. Doubtless, even electric street cars, .not to 
mention inter-urban electrie trains, run much faster· tl):an 
the gasoline motor car of defendant. The placing of .!1 mo-
tor truck on railroad wheels could not change a gasoliii~ mo-
tor truck to a locomotive engine. · · 
. The case relied upon by plaintiff below was that or St~m 
v Nashville I nte'r-~trban Railroad_.. 142 Tenn. 494·; 221 S. 
vV. 192. The statutes of Tenne~see are as follows: ~ · . 
· "Sec. 1574, 1575, ~576, 1.Shannon'·s 'Code '(1917)~1'574 
(11.66) 1298. .Accidents on railroads, precautions to prevent 
-In order to prevent accidents upon railroads, tl;le follow-
~ng precautions shall be observed.: · .· . 
(1) Public Road Crossing Signal-The overseers· of every 
public road crossed by a railroad shall place, at e~c'!! crQss;-
iug a sign, marked: 'Look o~t for the cars when you hear 
the whistle or bell'; and the county court shall appropljate 
-;money to defray the expenses of .said signs; and no ·engin·e 
driven shall be compelled to blow the whistle or ring the 
bell at any crossing, unle~s it is so designated. (1855756, ch. 94, sees. 6, 7.) ·· ·· 
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(2) Whistle Or Bell To Be !Sounded-On ap:Woach.ing 
every crossing so distingq.ished, the whistle or bell of the lo-
comotive shall be sounded at the distance of one-fourth of 
a mile from the crossing, and at short intervals till the train 
has passed the crossing. (Id., sees. 1, ·5.) 
1575 (1167) 1299. Failure To Observe Precautions; and 
Responsibility Therefor. Every railroad company that fails 
to observe these precautions, or cause them to be observed 
by its agents and servants, shall be responsibl~ for all dam-
age to persons or property occasioned by,, or resulting . 
from, any accident or collision that may occur. (1855-56 ch. 
94, sec. 9.) 
1576 (1168) 1300. Observance Of Precautions Prevents 
. Liability, ·Burden of Proof. No railroad company that · ob-
serves, or causes to be observed, these precautions shall be 
responsible for any damage done to person or pr9-perty on 
its road. The proof that it has observed said precautions 
shall be upon the company. (Id., sec. 10.)" 
In that case, it was held that the statutes above set forth 
were applicable to an electric inter-urban railway, but the 
distinction was pointed out tha.t in the Missouri case, and 
Carolina case, cited above, that those statutes had a direct 
reference to steam motive power. 
Counsel for petitioner have examined the cases on this 
point, and in no case has any statute similar to Virginia's, 
been held applicable in any grade crossing accident, where 
the statute imposing the liability mentions steam. 
The Tennese~ case· is the only one cited by the plaintiff 
in the lower court to support his contention. .There, how-
ever, are several states with statutes providing that all stat-
utes relative to steam railroads shall be applicable to rail-
roads operated by other motive power, insofar as practical, 
· but these cases only deal with whether a.ir brakes shall be 
placed on certain lines not operated by steam, under the In-
terstate Commerce Commission Act, or whether or not head 
lights shall be placed on gasoline motor cars, when the second 
statute· was in existence. 
Counsel for petitioner, therefore, respectfully submit that 
plaintiff's instruction was erroneous in instructing the jury 
that the whistle had to be blown 300 yards fx:om the crossing, 
and that plah1tiff'.s instruction "B" and .. " CJ''', based on the 
common law doctrine, as laid down in The cases of Bram-
·m,er's .A.dm'r v. N. ~ lV., 104 Va. 50; 51 S. E. ·211, and 
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8'1nith's Ad·m/r v. N. lt W., 1'07 Va. 725; 60S~ E. 56, were 
proper, and the refusal to grant same was reversible er-
ror. . 
The grade crossing accident involved in this .suit did not 
occur within an incorporated town, and if Section 3958 does 
not apply, then Section 3959 does not apply, and it was error 
for the court to refuse to instruct the jury that contribu-
tory negligence of the plaintiff was a complete bar to his re-
covery. 
Assign-ment of E1·ror No. (2) : 
''The lower court erred in refusing to give 'Instruction 
A' requested by defendant.'' 
Defendant requested the oourt to give its Instruction 
''A'', designated as follows: 
''The court instructs the jury that under the evidence, 
as it appears in this c-a.se, W. I. Shoemaker was guilty of 
contributory negligence in going on the crossing at the time, 
and in the manner he did.'' 
This instruction is identical with the instruction re-
quested in the case of Norfolk & Wes.te1·n Rhvy. Co. v. 
Ha.rdy, 148 S. E. 839, decided by this court in July, 1929, 
the refusal of which was held to have been error. 
All the evidence, both of the plaintiff and defendant, bears 
out the instruction requested. · 
It was the duty of the traveler, since the track of the rail-
way company was a proclamation of danger, and the plain-
tiff being very familiar with the crossing, not only to use his 
eye.s and ears, looking and listening in both directions 
(Lacey's case, 94 Virginia, page 461), but he must make the 
act of looking effective. It is not enough to look and listen 
at a. great distance, or where looking and listening was in-
effective, but the care must be in proportion to the known 
danger. (Lacey's case, supra.) 
All witnesses, both for plaintiff (except injured party) 
and the defendant, ''rl1o saw the injured man approaching 
the crossing, said from the time he came in sgiht, until ho 
was on the cross~ng, that he ·was not looking; that he had 
an iron range m/"lhe 'va.gon, J. V. Ferguson and R. E. Fer-
guson testifying that Shoemaker told them the range on the 
wagon was making so much noise that he could not hear 
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anything, while the injured man did not deny this. but said 
he did not remember making the statement; he stated that 
he .stopped, looked and listened at the foot of a hill, about 
fifty feet from the crossing, where his view and hearing 
were obstructed by the embankment of the cut in which the 
railroad track was located, and when Shoeruaker himself 
said he could neither see nor hear anything, and that neither 
seeing nor hearing. was ·possible-W. I. Shoemaker (T. R., 
127-8); Testimony W. A. Bennett (T. R., 142-1). 
In a case somewhat similar to the facts in this case, where 
a boy of thirteen years, familiar with a railroad crossing, 
at which, on account of a deep cut, a train could not be seen 
until one was on the track, drove upon it, with his ear.s cov-
ered up, on account of the cold, though he had just been told 
at the post office that the train was late, and would prob-
ably reach the crossing at about the same time he did, it was 
held that he was guilty of contributory negligence, N. & W. · 
Railway Co. v. Stone's .Adrn'r,. 13 S .. E. 432; 88 ;va. 310. 
In the case at bar, Shoemaker wa.s familiar with the cross-
ing, and knew it was about time for the gasoline motor car 
to pass; and his view was obstructed by a cut, and disre-
garding these facts, he drove upon the grade crossing, with-
out looking or listening, where looking and listening would 
have been effective, when, on account of the noise made by 
the iron stove, on his wagon, he could not hear anything. 
It is, therefore, clear that defendant was entitled to have 
this instruction given the jury, regardless of whether. or not 
Section 3958 of the. Code applied or not. Norfolk & Western 
Ry. Co. ·v. Hardy supra; Etheridge v. Norfolk Southern Ry. 
Co'., 143 Va. 789; 129 S. E. 680; Headley et al.. v. Denver.~ 
R. G. R. Co., 60 Col. 500; 154 P. 731. 
Counsel for petitioner respectfully submits that the re-
fusal of the court to give this instruction was rever.sible 
error. 
.Assignment of Error No. (5): 
''The lower court erred in refusing to give 'Instruction 
D' requested by the defendant." -
''INSTRUCTION D. 
The court instructs the jury that when the motor car of 
the defen~ant upon its track, a.nd a traveler upon the high-
. ' 
F. & P.R. Co. v. K. L. ~hoemaker, Committee, etc. 27 
way, are both approaching a public crossing, then the law 
gives to the operator of the motor car the right of way, and 
it is the duty of the traveler to stop and allow the motor car 
to proceed, and not the duty of the motor car to stop and 
allow the traveler to proceed.'' 
This instruction, offered by the defendant, and refused by 
the court, merely instructed the jury that when a traveler 
upon the highway, and a car on the track of the defendant 
were both approaching a public crossing, that the law then 
gives to the operator of the motor car the right of way, 
and it is the duty of the traveler to stop and allow the mo-
tor car to proceed, and not the duty of the motor car to to 
stop and allow the traveler to proceed. 
It is well settled law that ·while the relative rights and 
obligations of a railroad company and travelers on the high-
way are reciprocal, it is the privilege of the railroad com-
pany that their cars shall have the right of way, and that all 
persons on the highway .shall yield precedence to the vehicle 
operated on the railroad tracks. The right of the public in 
a highway crossing a railroad is si~ply a right of passage 
across the railroad. The law, as contained in this instruc-
tion, is very simple, and well settled. 22 R. C. L. 988. 
By ·the refusal of this instruction, the court would not 
allow the attorneys for the defendant railroad company to 
. argue to the jury that the gasoline motor car of the defend-
ant railroad company had the right of way at the crossing, 
and counsel for petitioner respectfully submit that this con-
stitutes reversible error. 
Assi.Qn'lne'ltt of Error No. ( 6) : 
''The lower court erred in refusing to give 'Instruction 
E' requested by the defendant.'' 
Assignment of Error No. (10) : 
''The court erred in refusing to give 'Instruction K' re-
quested by the defendant." 
These two instructions, which were refused by the court, 
deal with the question of "·proximate ca.use". 
Counsel for petitioner, since Judge Holt, in Etheridge v. 
Norfolk Southern Rlwy. Co., 143 Va. 799; 129 S. E. 683, said, 
in speaking of proximate cause: 
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"It has not only troubled the learned, but has vexed the 
erudite'', 
and, as Judge Prentice, in lVhite v. Southern Rlwy. Co., 151 
V a. 302, said: 
''Proximate cause is deep in muddy wa.ter, into which 
many men, wise and otherwise, have ventured," 
hesitates to discuss this question. 
In the Law of Automobiles, by V a.rtanian, Section 7, the 
question of proximate· cause, which would be applicable in 
this ca.se, is discussed. The author of that work says that 
two principal theories have been advanced for its determin-
ation, both of which have been criticized, but nevertheless 
are the best that ean be found. 
(1) If there was an unbroken connection between the 
wrongful act a:nd the injury, that is if the facts, beginning 
with the wrongful act, and ending with the injury, consti-
tuted a continuous succession of events, so linked together 
as to make an injury hold without the Intervention of an 
independent cause bet"reen the wrongful act and the injury, 
then the wrongful act is the ·proximate cause of the injury. 
(2) If the injury was the natnr~l and probable conse-
quence of the negligent and wrongful act, such as could have 
been foreseen in the light of attending circumstances, the 
negligence is the proximate cause of the injury. 
These two instructions, wl1ich were refused by the court, 
·merely instruct the jury that if they believe from the evi-
dence that if, due to the fact that the stove was making so 
much noise that Shoemaker could not have heard the signals 
required by law, if the same had been given, then the failure 
to give the signals required by la'v would not be the proxi-
mate cause of the injury. 
If we should grant, for the purpose .of argument, that 
Shoemaker was entirely deaf, which would be so, insofar as 
the· signals were concerned, if the stove rattling on his wagon 
made so much noise he could not hear the signals, then the 
failure of the motorman to blow his whistle on the motor 
car could not have been said to have been the proximate, or 
contributing cause of the .injury, and the accident would 
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have happened, regardless of any signals that the motorman 
would have given. 
In White v. So. Rlwy. Co., 151 Va .. 302, it was recognized 
that where the accident would have occurred, as in that case, 
due to the· slippery condition of .the road, even though the 
.signals had been given, then the failure to give the sig·nals 
would not be a contributing cause to the injury. This in-
struction is based upon the alleged. conver.sation of Shoe-
maker, the injured man,. with R. E. Ferguson (T. R., 149), 
and J. B. Ferguson (T. R.r 162), and counsel for petitioner 
respectfully submit that the refusal of the court to grant 
this instruction is reversible error. 
Assigntnent of Error No. (7): 
''The lower court erred in refusing to give 'Instru,.,tion 
F' requested by defendant.'' 
This instruction, also requested by the defendant, and re-
fused by the lower court, merely instructs the jury that if 
they believe from the evidence that the motorman did blow 
his whistle for the crossing, and that he was still going when 
he sa'v the injured party coming on the crossing, and then 
stopped blowing the whistle, in order to apply the brakes 
with both hands, in order to stop the car, then the failure to 
continue to blow the whistle would not be negligence. 
It would certainly seem that it 'vould be more important 
.for the motorman to attempt to stop the gasoline motor car, 
than to continue blowing the whistle, and it being physically 
impossible to do this, then the motorman would be justified 
in ceasing to give the signals required by law. The testi-
mony of the motorman was that he ceased blowing· the whis-
tle before he reached the erossing, and giving as his reason 
that he had to use both hands to stop the car. That being 
true, then Plaintiff's "Instruction No. 1" would make the 
ceasing of the blowing of the 'vhistle, or ringing the bell, 
negligence, for which the plaintiff could recover. 
Counsel respectfully submit that the refusal to grant this 
instruction was reversible error, in that the other instruc~. 
tions required the motorman to do the impossible. 
Assignment of Er·ror No. (B) : 
"The lower court erred in refusing to give 'Instruction 
H' requested by defendant.'' 
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This instruction 'vas based chiefly upon the Common Law 
Doctrine of Negligence, and has been fully covered under 
the argument of "Assignment of Error No. 1 ''· It also em-
bodies other law which is so well established that it requires 
no argument, but in the lower court the objection was that 
it was bas~d upon the common law. 
Assigntn.ent of Erro'r No. (11): 
''The lo,ver court erred in allowing plaintiff to cross ex-
amine and impeach his 'vitness, Fred Brown, as shown in 
Certi:ficatP of Exceptions Nos. N and V.'' 
Fed Brow11, lw.viug been sworn as a witness for the 
plaintiff. was examined at length by counsel for plaintiff, an~ 
Brown did not. upon cross examination, change from his ver-
sion of the accident. At the completion of his· examination 
in chief, counsel for plaintiff did not then see fit to attempt 
to eross examine their own 'vitness, but for some reason, 
which the record does not disclose, they conceived the .idea 
that be had made contrary statements to one of the counsel 
for plaintiff. The court permitted, over objection of the de-
fendant's counsel, for plaintiff to examine this witness as to 
statements that he wa.s alleged to have made toR. L. Carney, 
in Lynchburg, one of the plaintiff's attorneys. "Brown de-
nied the whole conversation with Carney, and the attorneys 
for plaintiff did not put Garney upon the witness stand. 
Why Carney was not put upon the witness stand is not 
known to -counsel for petitioner, but it would certainly seem 
that the fact that counsel for the plaintiff-below did not pla.ce 
this witness on the stand, after examining Brown as to state-
ments made by him, that the questions asked on cross ex-
amination, purporting to lay the grounds .for impeaching 
the witness, were done in bad faith, and an attempt by coun-
.sel for the plaintiff to get before the jury facts which they 
could not prove, as it is reasonable to suppose that if Car-
ney would have testified that Brown had made the state-
ments which they inferred he did to ·carney, then he would 
have taken the witness stand. Ater this, however, counsel 
for plaintiff were allowed to examine Brown as to an alleged 
conversation, 'vhic.h Brown denied, with one J. T. Dudley, 
at his home at Glade Hill. There is no evidence in the record 
to show that this witness took counsel for plaintiff by sur-
prise, or that he turned out to be an adver.se witness, so coun-
sel for petitioner respectfully submit that the action of the 
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court in allowing the plaintiff to cross examine, and impeach, 
his own witness was reversible error. 
Assignment of Error No. (12) : 
''The lower court erred in allowing witnesses to testify 
that at times other than the time of collision that defendant 
ran a steam locomotive engine on its line, as set out in Cer-
tificate of Exception No. VII.'' 
The lower court allowed witnesses to testify that at 
times, other than at the time of the collision of defendant 
raihvay company, that defendant operated a steam locomo-
tive upon its tracks. This question has been partially argued 
in "Assignment of Error No. rn. 
Counsel for ·defendant cannot perceive how it would be 
material, or relevant, to this case to prove that at times, 
other than at the time of the collisi~n, that any other con-
veyance than the one in the collision complained of, was op-
erated by steam. As this question has been taken up under 
''Assignment of Error· No. 1' ', counsel for petitioner are 
content merely to call the attention of the court to this as-
signment of error, and insist upon the .same. 
Assignment of E'rror No. (13): 
''The lower court erred in refusing to allow co~nsel for 
defendant to examine witness for plaintiff, Bessie Macken-
heimer, as to alleged conversation with T. A. Holland, for 
the purpose of impeachment, as set out in Oerti:ficate of Ex-
ception No. VIII." · 
Counsel for plaintiff below placed Bessie ·Mackenheimer 
upon the witness stand as their witness, and proved by her, 
in examination in chief, that she was a passenger upon the 
gasoline motor car operated by petitioner at the time o~ the 
accident complained of; that she did not hear the whistle 
blow, or the bell ring, or did not know that the brakes of the 
car were applied. While tl1is testimony would come within 
the rnling of negative testimony, petitioner should have 
be·en aUowed to impeach plaintiff's witness. The following 
questions were asked her: 
'' Q. Do you remember talking to 1\.fr. T. A. Holland at 
Glade Hill a short time after the accident Y 
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A. Yes, sir. 
Q. Didn't you tell him there that the motorman did every-
thing in his power to avoid that accident, but just simply 
couldn't help itt" 
Upon objection by the plaintiff, the lower court held that 
this was not a proper manner of impeaching the witness, 
whereupon counsel for petitioner vouched to the court that 
that they had the "'itness, T. A. Holland, present, and that 
they expected to prove by him that Bessie Mackenheimer 
made the statement to him on the day of the accident, at 
Glade Hill, immediately after the accident ha.d occurred; 
that the motorman did everything in his power to avoid the 
accident, but just 'simply couldn't help it. 
Most certainly, a statement, such as is alleged to have been 
made to l\1:r. Holland by Bessie Mackenheimer, was in di-
rect conflict with what Bessie Mackenheimer had testified 
to. If the motorman had not blown his whistle, rung his 
bell, or put on his brakes, then he had not done everything 
in his power to prevent the accident, while it is reasonable 
to assume that what the witness meant by stating that the 
motorman had done everything in his power to avoid the 
accident, that she meant that the whistle had blown, and the 
brakes had been applied, and tha.t petitioner was entitled 
to have this evidence to go before the jury to impeach this 
witness, and respectfully .submit that the exclusion of this 
testimony is reversible error. 
Assign,rnen.t of Error No. (15} : 
''The lower court erred in excluding blueprint offered in 
evidence, as shown in Certificate of Exce·ption No. XI.',. 
This assignment of error is merely a minor assignment, 
and in itself would not constitute reversible error, so it is 
merely called to the attention of the court, as counsel for 
petitioner were of opinion, especially in view of the evi-
dence, that as the evidence of 0. S. Board was admitted for 
the plaintiff, then testimony of this type should have been 
admitted for the defendant, and the defendant railroad com-
pany should have had the advantage of blueprints before the 
ju_ry, to illustrate their argument. 
Assignmen,t of Error No. (16) : 
''The lower court erre in allowing more than two counsel 
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on each side to argue the case, and also erred in allowing 
plaintiff more than the opening and closing of the argu~ 
ments." 
. Over objection of the defendant, the lower court allowed 
three of the attorneys for the plaintiff to argue the case for 
the plaintiff, while there were only two attorneys represent-
ing the defendant. 
The plaintiff, in the court belo,v, certainly 'vas entitled 
only to open and close the argument in the case, while the 
court below allowed one attorney for the plaintiff to argue 
the case after one attorney for the defendant railroad com~ 
pany had argued it. While the matter of the number of at-
torneys allowed to argue a civil case is discretionary with 
the court, still the practice of allowing three attorneys to 
argue the case for one side, when there were only two on the 
other side, and allowing one of the plaintiff's attorneys to 
'' sandwitch ,., between the defendant's attorneys, tends to 
make the opening ~tatement shorter, and not give the attor-
ney opening for the defendant an opportunity to reply to the 
full argument. · 
Counsel for petitioner respectfully submit that due to· con-
ditions in the case at bar, that the action of the court con-
stitutes reversible error. 
Assignment of Error :No. (17): . 
"That the damages are excessive." 
The plaintiff did not at any stage attempt to prove his 
earning capacity before the accident. While the only te.sti:-
mony upon the examination of any witness as to the earning 
capacity of the defendant 'vas from Dr. Chitwood (T. R., 
42), and he stated that he understood that the financial con-
dition of the plaintiff before the accident was not good, it 
'vas proven that the plaintiff was only a tenant farmer. 
\Vllile the amount of his earnings are not shown, even with-
out taking into consideration the contributory negligence of 
the plaintiff in mitigation of the damages, it would .seem that 
the amount of damages allowed are excessive. If the plain~ 
tiff had been killed, the damages could only have been 
$10,000.00, and the jury allowed nearly double this amount 
in damages. The plaintiff Elid not bear the burden of proof 
as to the earning capacity, and the jury were left merely 
·.~/ 
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to speculate as to what earning capacity had been destroyed 
of the plaintiff, then the failure ·of the plaintiff to prove 
this, leaving it a.s a matter of speculation, would eliminat~ 
this element of damages, and counsel for plaintiff respect-
fully submit that the sum of $18,000.00, under the evidence 
in this case, allowed as damages, is excessive, and should 
be- reduced, if the verdict is not set aside, it being also ap-
parent that the jury .did not consider in mitigation of dam-
ages the contributory negligence of the injured party. The 
interest on the amount of the judgment is apparently far 
in excess of the earning capacity of the injured man, although 
the rec.ord is ~eager concerning this. 
Assign1nent of Error No. (18): 
The lo1ver court erred in not setting aside the verdict of 
tlte jury, and entering up judgment for the defendant. 
If Section 3958 of the Code is inapplicable to this case, as 
contended by petitioner, as set out in the argunlent, under 
Assignment of Error No. 1, then Section 3959 of the Code is 
also inapplicable, and the contributory negligence of the 
injured man was a bar to any recovery, ~.nd the lower court . 
should have set aside the verdict of the jury, and entered up 
a verdict for the defendant railway company, which peti-
tioner contends should be done, and submits that the ver-
dict of the lower court should be set aside and judgment en-
tered up for petitioner in this court. 
For tl1e reasons hereinabove set out. and other assign-
ments, as shown by the record, your petitioner, Franklin and 
Pittsylyania R.ailway Company, Inc.,. respectfully submits to 
the court that a serious injustice has been done it, and prays, 
therefore, tha.t it may be granted a writ of error and super-
sedeas, and that the judgment of the Oircuit Court of 
Franklin County may be reversed, and your petitioner be 
awarded a new trial, or else that the Supreme Court of 
Appeals sltall enter such judgment as it thinks should .be 
entered. 
Counsel for petitioner desire an opportunity of orally 
stating the reasons for reviewing the decision in this case. 
Petitioner avers that a copy of this petition was mailed 
counsel for plaintiff below on the 'Srd day of 1riarch 1930. 
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In case a writ of error is awarded petitioner,' counsel for 
petitioner hereby gives notice that it will rely upon this 
petition for a writ of error as the opening brief on its behalf. 
Respectfully, 
FRANKLIN AND PITTSYLVANIA RAILWAY· 
OOMP ANY, INCORPORTED, . 
By C. C. LEE, Counsel. 
I, C. C. Lee, an attorney practicing in the Supreme Court 
of Appeals of Virginia, do certify that, in my judgment, 
there is error in the judgment complained of in the fore-
going ·petition, and that the same should be reviewed and re-
versed. 
C. C. LEE. 
Rec'd Mch. 5, 1930. 
H. S. J. 
Writ of error and supersedeas. awarded. Bond $21,-
000.00. April 1, 1930. 
:vJR.GINIA: 
Pleas before the Honorable H. B. Gregory, Judge of the 
Law· and Chancery Court of the City of Roanoke, Va., 
acting. for P. H. Dillard Judge of the Circuit Court of 
Franklin County Va. at the Courthouse on Wednesday 
the 11th day of December, 1929. 
Be it remembered that heretofore to-wit: 
At Rules held in the Clerk's Office of Franklin Circuit 
Court on the first Monday in May 1929, came Kelley L. Shoe-
maker, committee for W. I. Shoemaker and filed his declar-
- ation against Franklin and Pittsylvania Railway Com-
pany, a corporation, which declaration is in the following 
words and figures to-wit: · 
DECLARATION. 
Virginia: 
In the Circuit Court of Franklin County, Virginia: 
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Kelley L. Shoemaker, committee for W. I. Shoemaker, Plain-
tiff, 
vs. 
Franklin & Pittsylvania Railway Company, a corporation,· 
Defendant. 
Declaration. 
I{elley L. Shoemaker, duly appointed committee for W. 
I. Shoemaker complains of the Franklin & Pittsylvania Com-
pany, a corporation, chartered by and doing business under 
the laws of the State of ,Virginia, of a plea of trespass on 
the case for this, to-wif~ 
That heretofore, and at the time of committing the griev-
ances hereinafter mentioned, the said defendant was the 
owner and operator of a certain line of railway, the main 
line of which begins in the town of Rocky Mount in the 
State of Virginia, and extends through the County of Frank-
.. lin to the village of Pen Hook, in said county and state, and 
was then, before, since and no'v used for the purpose of 
running and operation.g' .steam engines, c.ars and trains of 
cars on and over the same; that said defendant's said line 
of railway crossed, at grade, a certain public highway, near 
the village of Glade Hill, in said county and state, and that 
by reason of said grade crossing, and being such owner and 
operator of said railway as aforesaid, it then and there be-
came and was the duty of said defendant railwy company, 
when one of its said trains approached said crossi~g, to give 
the warning signals prescribed by statute for such 
page 2 } cases made and provided. 
·Yet said defendant, disregarding its duty in this 
behalf, did on the - day of 1928, by one of its em-
ployees, carelessly and negligently run and operate one of 
its said trains along its said railway, on, upon and over 
said public· highway where the· same crosses, at grade, said 
railway, without giving or sounding said warning signals, 
and as a direct and proximate cause of said carelessness 
and negligence the said train was, 'vith great force and vio-
lence, n1n into and driven ag·ainst the wagon belonging to 
the said W. I. Shoemaker, an4 which the said W. I. Shoe· 
maker was then and there driving., 'yith. reasonable and 
proper care and caution, along said public highway where 
the same crosses at grade the said railway of said defend~ 
ant, and by means of which said premises the ·.said wagon 
was violently pushed and rammed, and was thrown over on 
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its side, and the said W. I. Shoemaker 'vas thereby vio · 
lently thrown from said wag·on and upon the ground, and 
wa.s thereby greatyl and pai~fully cut and bruised about his 
head and about his body, and otherwise severely hurt and 
injured ; and that by reason thereof the left arm of the said 
W. I. Shoemaker was amputated at the shoulder, and he 
was paralyzed in his right side, and he lost his speech, and 
his mind was seriously affected, and he has experienced and 
does suffer great mental and physical pain and agony, and 
he is totally and permanently disabled. 
And for this, to wit, !that afterwards, to-wit: on and 
before the - day of 1928, the .said defendant was the 
owner and operator of a certain other line of railway, the 
main line of which begins in the town of Rocky Mount, in 
the state of Virginia, and extends through the county of 
Franklin to the village of Pen Hook, in said county and 
state, and was then, before, since and now used for the 
purpose of running steam engines, cars and trains of cars on 
and over the same that said defendants said line of railway 
crossed at grade, a certain public highway, near the village 
of Glade Hill, in said county and state, and that by reason 
of .said crossing, and being the owner and operator of said 
railway as aforesaid, it then and there became and was the 
duty of sid defendant railway company to maintain and 
keep in repair said crossing, the approaches . 
page 3 ~ thereto and the appurtenances thereof, in such 
manner as is prescribed by the statutes for such 
cases made and provided. 
Yet said defendant disreg·arding· its duty in this behalf, 
did on the - day of 1928 and a long time prior 
thereto, towit ten years, carelessly and negligently fail and 
refuse to maintain and keep in repair the said crossing, the" 
approaches thereto and the appurtenances thereof; in this 
to-wit, that the said defendant failed and refused to place 
and maintain at said crossing, a crossing sign a-s prescribed 
by the statute for such cases made and provided, to warn 
travellers of the existence of .said crossing, and the said W. 
I. Shoemaker, by reason of said carelessness and negligence, 
had no warning of the esistance of said crossing, and as a 
direct and proximate cause of said carelessness and negli-
gence one of the said defendant's said trains was, with 
great force and violence run into and driven against the 
wagon belonging- to the said vV. I. Shoemaker, and ,vhich the 
said W. I. Shoemaker was then and there driving, 'vith rea-
sonable care and caution, along said public highway where 
the same crosses at grade the said railway of said defend-
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ant railway company, and by means of which said premises 
the said wagon was violentyl pushed and rammed, and was 
thrown over on its side, and the said W. I. Shoemaker was 
thereby violently thrown from said wagon and upon the 
g·round, and was thereby greatly and painfully cut and 
bruised about his head and about his body, and otherwise 
severely hurt and injured; and that by reason thereof the 
left arm of the said W. I. Shoemaker wa.s amputated at the 
shoulder, and he was paralyzed in his right side, and he lost 
his speech and his mind was seriously affected, and he has 
experienced and does suffer gTeat mental and physical pain 
and agony, and he is totally and permanently disabled. 
And for this all:?o, towit, that afterwards, to,vit, on and 
before the - day of 1928, the said defendant 'vas the 
owner and operator of a certain other line of railway, the 
main line of which begins in the town of Rocky Mount, in 
the state of Virginia, and extends through the county of 
Franklin to the village of Pen Hook, in said county 
page 4 ~ and state, and was then, before, since and now 
used for the purpose of running· and operating 
steam engines cars and trains. of cars on and over the sam~; 
that the said defendants ·said line of raihvay crossed at grade, 
a certain public highway, near the village of Glade Hill, 
in said county and .state, and that by reason of said grade 
crossing, and being the o"'~er and operator of sa.id railway· 
as aforesaid, it then and there .became and was the duty of 
said defendant railway company, wheri one of its said trains 
approached said crossing to keep a reasonable and proper 
lookout to discover persons at or near said crossing, and 
persons lawfully using said crossing. . 
Yet said defendant, disregarding its duty as aforesaid, 
did,. on the- day of --1928, while running and operating 
one of ·ist said trains over its said line of railway, up to, on 
and over said crossing, carelessly and negligently fail and 
refuse to keep a proper and reasonable lookout and as ·a di-
rect and proximate cause of said carelessness and negli-
gence one of said defendant's said trains was, with great 
force and violence, run into and driven against the_ wagon 
belonging to the said ''r· I. Shoemaker, and which the· said 
W. I. Shoemaker was then and there driving, with rea-
sonab1e and proper care and caution along .s·a.id public high-
way where the same crosses the· said railway of the said de-
fendant railway company as aforesaid, and by reason of 
which said premises the said wagon was violently pushed 
und rammed, and was thrown over on its side, and the said 
W. I. Shoemaker '".ras thereby violently thrown from said 
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wagon and upon the ground, and he was thereby greatly and 
painfully cut and bruised about his head and about his body, 
.and otherwise severely hurt and injured; and that by reason 
thereof and the left arm of the said W. I. Shoemaker was 
amputated trt the .shoulder, and he was paralyzed in his right 
sie, and he lost his speech, and his mind was seriously af-
fected, and he has and does suffer great mental and physical 
pain and agony and he is totally and permanently disabled. 
Wherefore the said plaintiff says that damages have been 
sustained in the amount of fifty thousand ( $50,000.00) dol-
lars, and that he has a right to recover that amount. There-
fore he sues. 
A. B. HUNT, 
R. LEE CARNEY, 
·Plaintiff's counsel. 
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;virginia: In the Circuit Court of Franklin County, Virginia: 
Kelley L. Shoemaker, Committee. for W. I. Shoemaker, 
Plaintiff, 
vs. 
Franklin and Pittsylvania Railway Company, a Corporation, 
Defendant. 
The said defendant,. by its attorneys, comes and says that 
it is not guilty of the premises in this action laid to its 
charge, in manner and form as the plaintiff hath complained. 
And of this the said defendant puts itself upon the coun-
try. · 
C. C. LEE, 
A. H. HOPKINS, 
H. D. DILLARD, p. d. 
PLEA OF CONTRIBUTORY NEGLIGENCE FILED 
JUNE 3RD, 1929. 
In the Circuit Court of Franklin County, Virginia. 
l{elley L. Shoemaker, Committee for W. I. Shoemaker, 
Plaintiff, 
vs . 
. Franklin and Pittsylvania Railway Company, a Corporation, 
Defendant. 
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Plea of contributory negligence. 
And the said defendant, by its attorneys,· comes and says. _ 
that in addition to other pleas filed in this cause, the de-
fendant to said cause hereby notifies the plaintiff of same, 
that it will rely upon the contributory negligence of W. I. 
Shoemaker, the party injured, as a defense to the action in-: 
stituted by Kellr L. Shoemaker, Committee for said W. I. 
Shoemaker, and hereby sets forthe the following facts, es-
tablishing such contributory negligence, to wit: 
Tha the said W. I. Shoemaker, at the time of his injury, 
and immediately before his injury, was familiar with the 
grade crossing at which be was injured, that he knew that 
it was scheduled time for for the approach of the motor car 
operated by the defendant; that the said Shoe·maker, in .spite 
of such knowledge, approached the tracks of the defendant 
in wagon pulled by two mules, having on said wagon an 
iron stove, the hauling of which caused much noise; that the 
said W. I. ~Shoemaker, before crossing said track, did not 
look or listen to determine whether or not a motor car was 
approaching, but negligently drove his team on 
page 6 ~ said track, without looking· and listeneing, and 
taking no care 'vha.tever to determine whether or 
not the motor car seheduled to pass at that time was ap-
proaching and that said contributory negligence of said W. 
I. Shoemaker, directly and proximately, contributed to his 
unjury, and this defendant is' ready to verify. 
C. C. LEE, 
A. H. HOPKINS, & 
H. D. DILLARD, P. D. 
SPECIFICATIONS OF DEFENSE FILED OCT. 28, 1929. 
Virginia: 
In the Circuit Court of Jrranklin County. 
Kelly L. Shoemake, Committee for W. I. Shoemaker, 
Plaintiff, 
Franklin and Pittsylvania. R-ailway Company, a Corporation, 
Defendant. 
Specifications of Defense. 
This defendant, for defense to the above action, says: 
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(1) .That it was not at the time of the grievances com-
pained of in the Declaration in this cause the owner and 
operator of a certain line or railway described .in said dec-
laration used for the purpose of running and operating .steam 
engines, but that it was the own~r and operator of a certain 
line of railway in the County of_ Franklin, the terminii being 
the Town of R.ocky 1viount and Angle Siding, which was 
used for the purpose of operating a railroad by gasoline mo-
tive power. 
(2) That this defendant did not operate its railroad line 
by steam. 
(3) That it did not operate a train, the motive power of 
which was furnished by a locomotive engine. 
( 4) That no train owned, operated or controlled by th1s 
defendant ·was in an accident in which the plaintiff in this 
cause was injured. 
(5) That this defendant; or its agent, were not guilty o·f 
operating any train or any vehicle propelled, operated or 
run on its track negligently at the time laid in the declara-
ation in this case. 
(6) That this defendant gave all warning signals required 
by law in the operation of said roilroad. 
(7) That this defendant has always kept the railway 
crossing complained of in said declaration in good repair, 
and approaches thereto and appurtenances thereof 
page 7 ~ in manner a.s is prescribed by the statutes for such 
cases made and provided. 
(8) That this defendant has always maintained, and did 
maintain at the time of the gTievances complained of, a 
crossing sign, as prescribed by the statute for such cases 
made and provided. 
(9) That the absence of any such crossing sign, if such 
sign ·was absent, was not the· proximate cause of any injury 
to the plaintiff. 
(10} That this plaintiff, has, and at the time of the griev-
ances complained of in the declaration filed in this cause, 
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maintained and kept a proper and reasonable look out on all 
vehicles propelled on its tracks. 
(11) Tha.t this defendant and its agents have not by their 
negligence in any manner caused injury to the plaintiff in 
this case, in the manner (or_ any other manner) set forth in 
the declaration :filed in this case. 
(12) That this defendant intends to rely upon its plea of 
contributory negligence filed in this case, in the wores of . 
said plea. 
· (13) That this defend~nt intends to rely upon the defense 
set up in its affidavit filed in this cause on the 3rd day of 
June 1929. 
(14) That this defendant intends to rely on its plea of 
general issue in this case in the words of the plea :filed in 
thi~ cause on the 3rd day of June 1929. 
· (15) That this defendant denies a.ny and all charges or 
negligence which the plaintiff in this cause has alleged. 
-------- P. D. 
AFFIDAVIT FILED ON JUNE 3RD, 1929. 
Virginia: 
In the Circuit Court of Franklin County, Virginia. 
Kelly L. Shoemaker, Committee for W. I. Shoemaker, 
Plaintiff, 
vs. 
Franklin & Pittsylvailia Railway Company, a corporation, 
Defendant. 
Affidavit. 
page 8 r State of Virginia, 
County of Franklin, to wit 
I, R. E. Ferguson, do make oath that I am Superintendent 
of the Franklin & Pittsylvania Railway Company, and that 
I am. agent for same. 
I do further make · oath that the said Franklin & Pitt-
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sylvania Railway Company has not run or operated any 
t:r:ain on its track which was in any collision with W. I. Shoe-
maker, his wagon or team as set forth ill the declaration filed 
in this cause. 
Given under my hand ·this the 30th day of May 1929. 
R. E. FERGUSON. 
Sebscribed and sworn to before me, in the said County of 
Franklin, State of Virginia, this the 30th day of May 1929. 
My commission expires July 2·, 1932. 
LUTHER M. FISHER, 
Notary Public, Franklin County, Virginia. 
page 9 } At a Circuit. Court held for Franklin County at 
the Courthouse thereof on Monday the 3rd day of 
June 1929. 
J{elley L. Shoemaker, Committee for W. I. Shoemaker, 
vs. 
Franklin and Pittsylvania Railway Company, a corporation. 
This day came the parties by counsel and on motion of the 
defendant 'Company the writ of inquiry awarded at rules is 
set aside and the defendant allowed to plead, and thereupon 
the defendant Co. for plea says. that it is not guilty of the 
premises in this action laid to its charge in manner and form 
as the plaintiff hath complained and of this the said defend-
ant puts. itself upon the country, and the plaintiff doth the 
like, and the defendant :filed its plea of contributory negli-
gence and the defendant also filed an affidavit in the follow-
ing words: 
State of Virginia, County of Franklin to wit: I, R. E. 
Ferguson, do make oath that I am superintendent of the 
Franklin and Pittsylvania Company and that I am agent for 
same, I do further make oath that the said Franklin & Pitt-
sylvania Railway Company has not run or operated any 
train on its track which was in a.ny collision with W. I. Shoe-
maker bas wagon or team as set forth in the declaration :filed 
in this cause. 
·Given under my hand this the 30th day of May 1929. 
R. E. FERGUSON. 
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Subscribed and sworn to before me in the said County of 
· Franklin State of Virginia, this the 30th day of May 1929 .. 
My commission expires July 2nd 1932. 
LUTHER 1vi. FISHER, 
Notary Public Franklin County, Virginia. 
And by consent of parties this cause is continued until 
July 18, 1929. 
And at another day to wit: 
At a Circuit Court held for Franklin County Va. at the 
Courthouse thereof, on Thursday the 18th day of July 1929. 
Kelley L. Shoemaker, Committee for W. I. Shoemaker, 
vs. 
Franklin & Pittsylvania Railway Company, .a corporation. 
This day came again the parties by counsel and by con-
sent of parties by counsel, this cause is set for the 3rd day 
of September 1929 at which time the pleadings 
page 10 ~ filed in this cause will be passed on by the Court 
and a day fixed for trial of same. And the plain-
tic further moved the Court to summons a venire from 
another county which motion the Court takes time to con-
sider and all matters by agreement of counsel are continued 
until the 3rd day of September 1929. 
And at another day to wit: 
At a Circuit Court held for Franklin County at the Court 
House thereof on vVednesday the 9th day of October 1929. 
Kelly L. Shoemaker, Committee for W. I. Shoemaker, 
vs. 
Franklin & Pittsylvania Railway Company, a Corporation. 
By agreement of Counsel at bar of the court it is ordered 
that the proceedings herein be heard and fixed before Hon. 
H. B. Gregory Judge of law and Chancery Court at Roa-
noke Va. at some date in Octo. 1929, agreeable to counsel on 
both sides & that this case be heard Nov. 11, 1929, a.t Rocky 
~fount, Va. before the said Gregory, and that the Clerk of 
this Court together with the Judge thereof select a Special 
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Venire of 20 men from the County of Henry to appear hero 
on Nov. 11, 1929, for the trial of said cause. },or reasons 
known to himself the Judge of this Court declines to pre-
side in the trial of said cause . 
.A~1ENDED DECLARATION FILED NOVEMBER 8TH, 
1929. 
Virginia., 
In the Circuit Court of Franklin County, Nirginia. 
I{elly L. Shoemaker, Committee for W. I. Shoemaker, 
Plaintiff, 
vs. 
Franklin & Pittsylvania Raihvaiy Company, a corporation, 
Defendant. 
Amended Declaration. 
Kelly L. Shoemaker, duly appointed eommitte:e for W. I. 
Shoemaker, complains of the Franklin & Pittsylva.nia Ra.il-
\vay Company, a corporation, ehartered by and doing busi-· 
ness under the laws of the State of Virginia, of a plea of 
trespass on the case for this to wit: 
That heretofore! and at the time of committing the griev-
ances hereinafter set out, the .said defendant was the owner 
and operator of a certain line of raihvay, the main line of 
which begins in the town of Rocky Mount, in the 
page T1 ~ State of Virginia, and extneds through the County 
of Franklin to the Village of Pen Hook, in said 
county and state, and ·was then, before, since and now used 
for the purpose of running and operating steam engines, 
ears, motor cars, trains, and trains of cars on and over 
the same;. that said defendants, said line of railway corssed, 
at gracfe, a certain public highway, near the village of Glade 
Hill, in said county and state, and that by reason of being 
the o\vner and operator of said railway as aforesaid, it then 
and there became and \Vas the duty of said defendant rail-· 
way company, \vhen one of its said trains, engines, cars or 
rooter cars approa.cl1ed said 0rossing, to give the warning 
signals prescribed by statutes for such cases mad~ and 
provided. 
Yet said defendant, disregarding its duty in this behalf," 
did, on the- day of 1928, by one of its employees, 
carelessly and negligently run and operate one of its said 
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gasoline motor cars along its said line of railway, on, upon 
and over said public high,vay, where the same cross.es, at 
grade, said railway, without giving or sounding said warn-
ing signals, and as a direct and proximate cause of said 
carelessness and negligence the said gasoline motor car was, 
with .great force and violence, run into and driven against 
the wagon belonging to the said W. I. Shoemaker, and 
which the said W. I. Shoemaker was then and there driving, 
with reasonable care and caution, along said public high-
way where the same crosses, at grade, said railway, and by 
means of which said premises the said wagon was violently 
pushed and rammed, and was thrown over on its side, and 
the said W. I. Shoemaker w·as thereby violently thrown from 
said wagon and upon the ground, and was thereby greatly 
bruised and painfully cut about the head and about the 
body, and otherwise severely hurt and injured; and that 
by reason thereof the left arm of the said W. I. Shoemaker 
was amputated at the shoulder and he was paralyzed in his 
right side, and he lost his speech, and his mind was seri-
ously effected, and he has experienced and does suffer great 
mental and physical paid and agony, and he is totally ai1d 
permanently disabled. 
And for this also. to "rit, that after,vards, to wit: on and 
before the - day of 1928, the said defendant was the 
owner and operator of a certain other line of rail-
page !2· ~ wa.y, the 1nine line of which begins in the town of 
Rocky Mount, in the state of Virginia, and extends 
through the county of Franklin to the village of Pen Hook, 
in said county and state, and was then, before, since a.nd now 
used for the purpose of running and operating steam engines, 
cars, moter ears~ trains, and trains of cars on and over 
the same; that said defendants said line of railway crossed, 
at grade, a certain public highway near the town of Glade 
Hill, in said county and state, and that by reason of being 
the owner and operator of said line of railway as aforesaid, 
it th~n and there became and was the duty of said said de-
fendant railway company to maintain and keep in repair 
said crossing, the approaches thereto and the appurtenances 
tJ1ereof, in such manner as is prescribed by statutes for such 
cases made and provided. 
Yet said defendant, disregarding its duty in thi~ behalf. 
did, on the - day of 1928, and a long time prior 
thereto, to wit: ten years, carelessly and neg·Iigently fail 
and refuse to maintain and keep in repair said corssing, the 
approaches thereto and the appurtenances thereof; in this, 
to wit that the said defendant railway company failed 
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and refused to place and maintain at said crossing, a cross· 
ing sign a.s prescribed by the statute for such cases 
made and provided, to warn travellers of the exist-
ence of said crossing, and the· .said W. I. Shoemaker,. by 
reason of said carelessness and negligence had no warning 
of the existence of said crossing, and as a direct and proxi-
mate cause of said carelessness and negligence one of said 
defendant's said gasoline motor cars 'vas, with great force 
and violence, run into and driven against the wag·on belong.: 
ing to the said W. I. Shoemaker, and which the said W. I. 
Shoemaker was then and there driving, with reasonable care 
and caution, along said public high,vay where the same 
crosses, at grade, .said line of railway, and by reason of 
which said premises. the said wagon was violently pushed 
and rammed, and was thrown over on its side, and the .said 
W. I. Shoemaker was ther~by violently thrown from said 
wag·on and upon the ground, and was thereby greatly and 
painfully cut and. bruised about the head and about the body, 
and otherwise severely hurt and injured; arid that by rea-
son thereof the left arm of the said W. I. Shoemaker was 
amputated at the shoulder, and he was paralyzed 
page 13 } in his right side, and he lost his speech, and his · 
mind was seriously effected, and he has expe-
rienced and does suffer great mental and physical pain and 
agony, and he is totally and permanently disabled. 
And for this also, to 'vit: that afterward, to wit: on and 
before the - day of 1928, the said defendant was 
the owner and operator of a certain other ·line of railway, 
the main line of which begins in the town of Rocky Mount, 
in the State of Virg-inia, and extends through the county of 
Franklin. to the village of Pen Hook, in said county and 
state, and was then, before, since and now used for the pur-
pose of running and operating steam engines, cars, motor 
cars, trains and trains of cars on and over the same; that 
said defendant's .said line of railway crosses, at grade, a 
certain public highway near the village of Glade Hill, in 
.said county and state, and that by reason of said grade cross-
ing, and being the owner and operator of said railway as 
aforesaid, it then and there became and was the duty of said 
defendant railway company, when one of its said trains, en-
gines, cars or motor cars approached said crossing to keep 
a reasonable and proper lookout to discover persons at or 
near said crossing, and persons lawfully using said crossing. 
Yet said defendant, disregarding its duty in this behalf, 
did, on the - day of 1928, while running and operat-
ing one of its said gasoline motor cars over its said line of 
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railway, up. to, on and over said public highway crossing, 
carelessly and negligently fail and refuse to keep a proper 
and reasonable lookout, and as a direct and approximate 
cause of said carelessness and negligence one of said defend-
ant's said gasoline motor cars was, with great force and 
violence, run into and against the wagon belonging to the 
said W. I. Shoemaker, and which the· said W. I. Shoemaker 
was then and there driving, with reasonable care and can· 
tion, along said public highway where the same crosses, at. 
gTade, .said line of railway, and by reason of which said 
premises the· said wagon was violently pushed and rammed 
and turned over on its side, and the said W. I. Shoemaker 
was thereby violently thrown from said wagon and upon the 
ground, and he was thereby gTeatly and painfully 
page 14 r cut and bruised about his head ·and about his 
body, and otherwise severely hurt and injured; 
and that by reason thereof the left arm of the said W. I. 
Shoemaker was amputated at the shoulder, a11d he was para-
lyzed in his right side, and he lost hi.s speech, and his mind 
'vas seriously effected, and he has experienced and does suf-
fer great mental and physical pain and agony, and he is 
pe·rmanently and totally disabled. 
And for this also, to wit: that afterwards, to wit: on 
and before the -- day of 1928, the said defendant was 
the owner and operator of a certain other line of railway, 
the main line of 'vhich begins in the town of Rocky Mount 
and extends through the county of Franklin to the village of 
Pen Hook, in said county and state, and 'vas then, before, 
since and now used for the purpose of running and operat-
ing steam engines, cars. motor ears, trains· and trains of cars 
on and over the same; that said defendant's .said line of rail-
way crosses, at grade, a certain public highway near the 
village of Glad Hill, in said county and state, and that said 
line of raih,-.;ay is obscured by a deep cut on the west .side of 
said crossing, and that by reason of the high banks and 
weeds, bushes and trees gTowing thereon, a traveller's view 
to the west of said crossing is obstructed as the said cross-
ing is approached from either direction along said public 
highway, more especially if said crossing is approached from 
the north of said line of railway; and that by reason of said 
obscrue crossing an being the owner and operator of said 
line of railway as aforesaid it then and there became and 
was the duty of .said defendant raihvay company, when one 
of its said trains, cars or motor cars approached said cross-
ing, to use reasonable and proper care, commensurate with 
the danger of said crossing. 
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Yet said defendant, disregarding its duty in this behalf, 
did, on the- day of 1928, run and operate one of 
its said gasoline motor cars at a high, rapid and excessive 
rate of speed, up to, on and over said crossing, and ·as a di~ 
rect and proximate cuase of said carelessness and negligence 
the said motor car was, with great force and violence, run 
into and driven against the wagon belonging to the said W. 
I. Shoemaker, and 'vhich the .said W. I. Shoemaker was then 
and there driving, with reasonable care and can-
page 15 ~ tion, over and along said public highway where the 
same crosses, at gTacle, said line of railway as 
aforesaid, and by reason of which said premises the said 
wagon was violently pushed and rammed and was turned 
over on its side, and the said W. I. Shoemaker was thereby 
violently thrown from said wagon and upon the ground, and 
he was thereby greatly and painfully cut and bruised about 
the head and about the body, and otherwise severely hurt and 
injured; and that by reason thereof the left arm of the said 
W. I. Shoemaker 'vas amputated at the shoulder, and his 
right side was paralyzed, and he lost his speech, and his mind 
was seriously effected, and he has experienced and does suffer 
great mental and physical pain and agony, and he was to~ 
tally and permanently disabled. 
1Vherefore the said plaintiff says that damages have been 
sustained in the amount of fifty thousand ($50,000.00) dol-
lars, and that he has a right to recover that amount. There-
fore he sues. 
A BRUCE HUNT, 
P. I-I. DILLARD, 
R. LEE CARNEY, 
.Counsel for Plaintiff. · 
. 
Filed before me this 8th day of Nov. 1929. 
H. B. GREGORY, Judge. 
And at another day to wit: 
At a Circuit Court held for Franldin County at the Court 
House on Monday the 9th day of December 1929, 
ICelley L. Shoemaker, Committee for "\V. I. Shoemaker, 
vs. 
Franklin and Pittsylvania Railway Company, a corporation. 
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This day came again the parties by counsel, and the plaintiff 
l1aving heretofore moved the Court to allow him to file an 
amended declaration in this case, which motion the court al-
lowed, and same was filed on the 8th day of November 1929. 
And the defendant Company files the .same pleas. to the 
nmeuded declaration as heretofore filed to the original dec-
laration towit: Plea of not guilty, please of contributory 
negligence, an~ specifications of defense. 
page 16 ~ And the Sheriff of Henry County having re'" 
turned the writ of venire facias for a special jury 
of twenty persons from Henry County, which on motion of 
the plaintiff. was awarded in this cause, and the plaintiff and 
defendant having each stricken from said panel alternately 
according to law. the required number of jorors, the remain-
ing twelve constituted the jury for the trial of this cause 
to wit: 
Elmer Bryan, F. R. Hundley, W . .S. J oyc~, G. D. Nunn, C. 
L. Prillaman, J. W. Stanley, W. W. Smith, C. C. Barker, J. 
R. Gregory. Jr. G. E. Turner J. R. Doyle and Jno. B. Jones 
'vho being duly elected, tried and sworn the truth to speak 
upon the issues joined, and having partyly heard the evidence 
on motion of the defendant by counsel the jury together with 
, the judge of the c.ourt and attorneys for both plaintiff and de-
fendant went to the scene of the accident and viewed the 
prem.iese and after viewing the. same were adjourned until 
tomorrow morning at ten o'clock. 
, And at another day to wit: 
At a Circuit Court held for Franklin County at the Court 
House on Tuesday the lOth day of December 1929. 
-
J{elley L. Shoemaker, Committee for W. I. Shoemaker, 
. vs. 
Franklin and Pittsylvania Railway Company, a Corporation, 
This day came again the parties by counsel and the jury 
sworn for the trial of this cause on yesterday appeared in 
court pursuant to adjournment, and having fully heard the 
evidence but not argument of counsel are adjourned until 
tomorrow morning at ten o'clock. 
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F. & P.R. Co. v. K. L. Sli~emaker, Committee, etc. 51 
At a Circuit Court held for Franklin County at the Court 
House Wednesday the 11th day of December 1929. 
I{elley L. Shoemaker, Committee for W. I. Shoemaker, 
vs. 
Franklin and Pittsylvania Railway Company, a Corporation. 
This day came again the ·parties by counsel and the jury 
sworn for the trial of this cause on Monday last appeared in 
Court pursuant to adjournment and having fully heard the 
evidence and argument of counsel, retired to their room and 
after deliberating· returned a verdict in these words :. 
"We the Jury find for the plaintiff and fix damages at 
Eighteen Thousand Dollars ($18,000.00), J. W. Stanley, 
Foreman. 
And the defendant by counsel moved the Court to set aside 
the verdict of the jury upon the following grounds: 
1. Admission of testimony .over objectJion of defendant 
upon grounds stated in exceptions to admission of evidence 
as shown by stenographic report of evidence. 
2. Hefusal to admit testimony offered by defendant upon 
grounds .stated in exceptions taken as shown by stenographic 
report of evedence. 
3. Refusal of instructions offered ·by defendant upon 
grounds assigned and stated in said stenographic report of 
evidence, under each instruction. 
4. Misdirection of jury in instructions to jury upon grounds 
assigned in said stenographic report under each instrue-
tion. 
5. That the verdict of the jury is contrary to law and the 
evidence in that the evidence is not sufficient to prove the 
neg·Iigence of defendant and that same is a direct and ap-
proximate contributing cause of the injury and establishes as 
a matter of la'v the ne·gligence of the plaintiff and that same 
is sole, direct & proximate cause of injury. 
6. Damages allowed by jury is excessive. Which motion 
the Court overruled, to which ruling Qf the Court the de-
fendant excepted. 
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page 18 ~ Therefor it is considered by the Court, that the 
plaintiff recover of the defendant company the 
sum of Eighteen Thousand Dollars with interest thereon 
from 11 da.y of December 1929 '!lntil paid and all cost by him 
about this suit in his behalf expended. 
I 
And the Defendant signifying their intention to appeal to 
the ·Supreme Court of Appeals of Va., on their motion ex-
ecution of this order is suspended for 60 days upon execution 
by defendant or some one for them 'vithin 30 days from this 
dat~ a suspension bond in the penalty of $18,500.00 'vith good 
personal security and conditioned according to law. 
page 19 ~ Virginia : 
In the Circuit Court of Franklin County. · 
Kelly L. Shoemaker, Committee for W. I. Shoemaker, 
Plaintiff, 
v. 
Franklin &Pittsylvania Railway ·Company, a corporation, -
Defendant. 
CERTIFICATE OF EXCEPTION NO. 1. 
Be It Remembered that upon the trial of this cause, the 
plaintiff offering the following instruction, identified as Plain-
tiff's Instruction No. 1, reading as follows: 
· ''PLAINTIFF'S INSTRUCTION NO. I. 
{; The eourt instructs the jury that if you believe from the 
~vidence that the defendant company 'vas operating a steam 
propelled line of trains, operating its freight carrying trains 
with steam propelled engines, and as a question of expe-
diency, or convenience, under its charter, operated its pas-
senger conveyance with gas propelled or motor engines 
equipped with a bell and loud sounding· whistle, and while 
operating one of its gas propelled motoJ;"s for passenger and 
express service, on the 19th day of December, 1928, and while 
approaching a grade crossing near Glade Hill, in Franklin 
County, Virginia, ran into and collided 'vith a team 
page 20 } driven by I. Shoemaker, who was then and there 
endeavoring to negotiate said crossing, failed to 
blow its whistle, or ring its bell, continually, or alternatingly, 
for a dista.nc~ of 300 yards, and until said gas propelled· 
motor engine had reached said crossing, and as a direct and 
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proximate result of such failure on the part of said defend-
ant company to blow its whistle, or ring its bell as afore-
said, the said I. Shoemaker was injured in the manner and 
form as set out in the declaration, you should find for the 
plaintiff. 
You are further instructed that under such conditions, the 
contributory negligence of the said I. Shoemaker, if any has 
been proven, would not bar or prevent a recovery for his 
benefit, but could only be considered by you in mitigation of/ 
damages.'' . ~ 
To the giving of this instruction, the defendant objected, 
upon the following grounds: 
(1) That Section 3958 of the Code of Virginia has no ap-
plication, unless the railroad company operates its line 
by steam, and in such case, the said c.ompany shall equip 
its locomotive engine only with a bell of ordinary size, and a 
-steam whistle, and that said section does not apply to a gaso-
line motor car described in the evidence in this cause, such as 
was being used by the Franklin & Pittsylvania Railway Com-
pany on the day of the injury to the plaintiff. . 
page 21 ~ ( 2) That the instruction tells the jury that if 
the plaintiff is guilty of contributory negligence, 
then it is not a complete bar to the action, but allows, or 
brings in, the doctrine of comparative negligence, ereated by 
Section 3859 of the Code, allowing the jury to find for the 
plaintiff, taking the contributory negligence of the plaintiff 
in mitigation of damages, and that this Section 3958 is not 
applicable to the case at bar, because Section 3959 is not ap-
plicable, and when Section 3958 is not applicable, then con-
tributory negligence of the plaintiff is a complete bar tQ re-
covery by the plaintiff, hut the court overruled said objection, 
and gave the instruction, to which action of the court the de-
fendant then and there excepted. 
And the plaintiff also offered the following instruction, des-
ign~ted as as Plaintiff's Instruction No. II, reading as fol.,' 
lows: 
''PLAINTIFF'S INSTRUCTION NO. II. 
The court instructs the jury that if from the other instruc-
tions given you, your verdict should be for the plaintiff, then, 
and in that event, you may take into consideration the mental 
,. 
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and physical suffering- which the plaintiff has undergone, if 
any, the loss of his left arm, if you believe the .same was made 
necessary from the injuries 'vhich he sustained on account of 
the alleged negligence in the declaration contained; the par-
alytic condition of his right side, if you· believe the same to 
have been proven to be the result of such injuries; the loss 
· of speech, if any, resulting from such injuries; 
page 22 ~ and whether or not such injuries are temporary or 
permanent in their nature, as shown by the evi-
dence; the total disability, if such exists, of said Shoemaker, 
so that said damages shall not exceed the sum of $50,000.00, 
the amount laid in the declaration.''' 
To the giving of this instruction the defendant objected, 
upon the following grounds : 
That the said instruction is without evidence to sustain it, 
b.ut the court overruled said ohjeCition, and gave the instruc-
tion, to which action of the court the defendant then and 
there excepted. 
And the court further certifies that the two foregoing in-
structions, designated Plaintiff'.s Instructions Nos. I and II, 
and ·the following instructions, desigiJ.ated as Instructions 
"G", "J'', "L" and "~I'' are aU of the instructions given 
by the court to the jury in this cause : 
"G-The court instructs the jury that a 'railroad cross-
ing' sign is required by law to put travelers on the high-
way on notice that they are approaching' a railroad track. 
rrhe court further instructs the jury that, even though the 
crossing sign was down, yet, if you further believe from the 
evidence that the plaintiff was acquainted with the crossing 
and its conditions, knew the railroad track was there, and 
Raw. the track, or hy the use of ordinary care could have s~en 
said track, in time to look and listen, and stop if 
page 23 ~ necessary, at some effective point, then the fact 
that the crossing sign was down is not the direct 
and prpximate cause of the injury, and the fact that it was 
down should not be considered by you in reaching your ver- · 
diet, either one way or the other.'' 
~ ''J-The court instructs the jury that the track of the de-
fendant of itself is a proclamation of danger, and it is the 
duty of a traveler upon the highway, before going upon said 
track at a public crossing to both look and listen, both ways 
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the rails run, for an apporaching motor car, and such look-
ing and listening must be continuous, and be performed at 
some point 'vhere looking and listening would be effective, 
that is, at a point where the traveler by looking and listening 
could see or hear the approaching motor car, if one should 
be approaching, if such place existed, and, if said traveler 
goes upon the track in front of an approaching car without 
exercising such care, he is guilty of contributory negligence, 
and such contributory negligence should be considered in 
mitigation of damages. And furthermore, the greater the 
danger of the crossing, known to the plaintiff, by reason of 
noises to prevent hearing, or obstructions to prevent seeing, 
the greater car should be . on his part to look for and lis-
ten for, at some effective point, any approaching motor car.~ 
pag·e 24 ~ .''L-The court instructs the jury that if you be-
ll eve from the evidence t.hat the plaintiff was in a 
wagon drawn by two mules, that .said wagon was loaded with 
an iron stove, that said plaintiff, seated near the rear of the 
wagon on a plank, that at a point 50 feet north of the rail-
road crossing, the plaintiff stopped his team, and listened, 
· and heard nothing, tha.t at said point, because of the contour 
o~ the land to his west, the plaintiff was unable to see by 
looking a motor car approaching from the 'vest, that he there-
after started up his team, kept his seat, and looked no more 
in the direction of the running of the railroad either wa.y, but 
drove without looking and listening any further, in front of 
an on-coming motor car, and further believe that the plain-
tiff, by the exercise of ordinary care, could l1ave before get-
ting upon the track, by looking and listening, seen, the on-: 
coming._motor car from the west, at some point 1before r~a.ch­
ing a point of danger, but failed to do so, then the plaintiff 
is guilty of contributor negligence, and such should be con-
sidered by the jury in mitigation of damages." 
"M-The court instructs the jury that although you be-
lieve from the evidence that the defendant company was 
guilty of negligence in failing to give the signals required 
by law, in failing to have the crossing ·sign up, in failing to 
keep pines cut down, which obstructed the view of 
page 25 ~ the traveler, yet such negligence does not relieve a 
traveler on the highway, desiring to cross the rail-
road at a public crossing, from looking and listening before 
going upon the track at some point, which would make look-
ing and listening effective, to learn whether or not some mo-
tor car, or train, was approaching, and if the jury believes 
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from the evidence that the plaintiff did not perform such du-
ties, and failed to exercise the care required of him, a.s 
stated above, then the plaintiff is guilty of contributory neg-
ligence, and such should be co]J..sidered by the jury in mitiga-
tion of damages.'' 
Said Instructions "G"-" Jn-"L'' and "M ,.,. were given 
upon the motion of the defendant, but only after the ruling 
of the court,, .denying defendant's objections to the giving of 
the plaintiff's instructions, designating as Plaintiff's In-
structionsJfp. 1 and 2, and after the refusal of the other in-
structio~ .-~quested by the defendant, as set out in Certifi-
cate of Exception No. II, in this cause. 
All of which, the ·court, upon motion of the defendant, signs 
and seals as part of the record in this case. 
This 23 day of January, 1930. 
Teste: H. B. GREGORY, Judge. (Seal) 
page ·26 ~ CERTIFICATE OF EXCEPTION NO. II. 
Be It ·Remembered that upon the trial of this case, the 
defendant offered the following instructions, which are iden-
i:fied as Instruction ''A'' , Instruction '' B ',., InstniC.tion 
"0", Instruction "D", Instruction "E", Instruction "F"', 
Instruction "H'', Instruction "I"" and Instruction "K", 
~ reading as follows: 
"A-The court instructs the jury that under the evidence, 
as it appears in this case, W. I. Shoemaker was guilty of con-
tributory negligence in going on the crossing at the time, 
and in the manner he did." 
"B-The court instructs the jury that the fact that the 
plaintiff in this case has been sseriously injured is no e·vi-
dence of the liability of the defendant. The burden of proof 
is upon the plaintiff, to establish by a preponderance of the 
evidence: 
1st. That the defendant 'vas,. at the time of the injury, 
guilty of negligence, tha.t is, failed to exercise ordinary care 
to protect travelers using the grade crossing, that is, per-
form, or fail to perform, some act, or acts, 'vhich an ordi-
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narily prudent and cautious person would not have per-
formed, or would not have failed to perform, under the cir-
cumstances existing at the time of the accident. 
page 27 ~ 2nd. That such negligence·, if any exi.sted, was 
the direct and proximate cause of the injury com-
plained of. 
"0-The court instructs the jury that the track of the de-
fendant over which it operates its motor car is the private 
property of the defendant, and it has the legal right to run its 
equipment for transportation over and along said track, at 
any hour, day or night; that, when the track of the defend-
ant is crossed by a public highway, then, as to any traveler 
upon said high,vay, the duty placed upon the defendant, by 
law, is to use ordinary care, by giving reasonable and timely 
warning of the approach of its motor car toward the cross-
ing, not to injure any traveler contemplating crossing said 
track at some public. crossing.'' 
"D-The court instructs the jury that when the motor car 
of the defendant upon its track, and a traveler upon the 
highway, are both approaching a public crossing, then the 
law gives to the operator of the motor car the right of way, 
and it is the duty of the tra.vele·r to stop and allow the motor 
car to proceed, ·and not the duty of the motor car to stop and 
allo~ the traveler to proceed.'' 
page 28 t "E-The court instructs the jury that. even 
though you believe from the evidence, the defend-
ant did not give the signals for crossings required by law, 
yet, if you further believe from the evidence that the plain-
tiff 'vas riding in a wagon, loaded with an iron stove, and 
that the noise· mad~ hy the 'va.gon and the iron stove was so 
great, or loud, that th~ plaintiff could not have heard the sig-
nals for the crossing, if they had been given, and further 
believe that the accident would have happened under those 
circumstances, even though the signals were given, then the 
sole, direct and proximate cause of the injury to the plaintiff 
was his failure to look before going upon the track, and 
see the approaching cars, and you should find for the de-
fendant. 
"F-The court instructs the jury that if you believe from 
the evidence that the motorman did blow his whistle for the 
crossing, and was blowing same when the plaintiff came in 
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his sight, and that the plaintiff turned his head towards the 
approaching motor car, and saw the car approaching, and 
then began to act as if he were attempting to hurry his mules 
on across the track, and that the motorman, after the plain-
tiff saw the approaching car, ceased to continue to blow his 
whistle, until the crossing was reached, but used 
page 29 ~ his hands to apply at once the :brakes upon said 
car, to do what was in his power to prevent injury 
to the plaintiff, then the failure to give further warning, 
after being seen by the plaintiff, was not negligence, and was 
not required by law. 
"H-The court instructs the jury that, if YOU: believe 
from a preponderance of the evidence that the motorman 
gave by any method a reasonable and timely signal and warn-
ing for the crossing; that the motor car was running a.t a rea-
sonable rate of speed under conditions existing, then said 
motorman had the right to assume that any traveler upon the 
highway would both look and listen at some effective point 
for the approach of the motor car towards the crossing, and 
seeing same, would stop before going upon the track to allow 
the motor car to proceed, and under such circumstances, there 
is no duty upon the motorman to reduce his speed, or take 
any steps to protect the traveler, until it appears to the mo-
torman as a reasonably careful man that the traveler upon 
the· high,vay is not going to stop. but, in spite of the approach 
of the motor car, is going to drive upon the track,. getting 
into a position of danger, when it becomes the duty of the 
motorman, upon seeing the traveler in a position of danger, 
or by the exercise of ordinary care ought to have seen him, 
to do all in his power, as a reasonable and pru-
page 30 ~ dent man, to a void injury to the traveler, hence, if 
you believe from a preponderance of the evidence 
that the motorman did give such reasonalble and timely warn-
ing of· his approach, that the car was traveling at a reasonble 
rate of speed, and after he saw, or ought to have seen the 
plaintiff in a position of· danger, did ail that a reasonably 
careful and prudent man should do under the circumstances 
to avoid injury to tP,e plaintiff, then you should find for the 
defendant.'' 
~ "'1-The Court instructs the jury that the track of the de-
fendant of itself is a proclamation of danger, and it is the 
duty of a traveler upon the high,vay, before going upon said 
track at a public crossing to both look and listen, both ways 
the rails run, for· an approaching motor car, and .such look-
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ing and listening must be continuous, and be performed at 
same point where looking and listening would be effective, 
that is, at a point where the traveler by looking and listening 
could -see or hear the approaching motor car, if one should 
·he approaching, if such place existed, and, if said traveler 
goes upon the track in front of an approaching car with-
out exercising such care. he is guilty of contributory llegli-· 
gence, and you should find for the defendant, even though 
the defendant is likewise· guilty of negli-
page 31 } gence. 
And furthermore, the greater the danger of the 
crossing, known to the plaintiff, by reason of noises to pre-
vent hearing, or obstructions· to prevent seeing, the greater 
the care should be on his part to look for and listen for, at/ 
some effective point,. any approaching motor car." // 
u K-The court instructs the jury that it is required of 
the plaintiff by law~. not only to prove the negligence of the 
defendant as alleged in its notice of motion for judgment, 
but the further duty rests upon the plaintiff to show to the 
jury by a preponderance_ of the e"idence that the negligence of 
which the defendant may be guilty is t)le sole direct and proxi-
mate contributing cause of the inj~ry, or a direct and proxi-
mate contributing cause to the injury. 
Hence, if the jury believes from the evidence that the de-
·fendant 'vas running its motor car from the west, towards 
the public crossing in question, and was running same with-
out giving the signals required by law, and was running 
same at a speed greater than was reasonable, under the con-
ditions existing. and was operating and running said motor 
car with the railroad crossing sign down, and with a cut and 
pine trees standing in such manner as to obstruct the view of 
a traveler towards the west, yet, if the jury further 
page 32 } believes from the evidence that the plaintiff was 
traveling along the highway in a wagon drawn by 
two mules, the wagon being loaded with an iron .stove, and 
further believes that the wagon, and the iron stove, were 
making so much noise that the plaintiff could not have heard 
the signals required by law, if they had been given, and fur-
ther believes that the plaintiff knew of the dangerous condi-
tions at the crossing, -and knew that from the noises being 
-made he was unable to hear the signals of an approaching 
motor car, yet, without looking, and without listening, either 
or both, he proceeded to drive upon the track, a short dis-
tance in front of the on-coming motor car, and was struck 
by said motor car and injured, then t11e sole, direct and proxi-
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mate cause of the injury is not the negligence of the defend-
an~, but the negligence of the plaintiff, and you should find for 
the defendant." , 
To the giving of all of which instructions the plaintiff ob~ 
jected, and the court sustained said pbjection, and refused to 
give said instructions, or any one of them, to which action 
of the court in refusing to give said instructions, the defend-
ant, by counsel, duly excepted, upon the follo\ving grounds: 
Counsel for defendant excepted to the refusal of the court 
to give Instruction ''A'', as requested, on the 
page 33 ~ ground that all testimony of both plaintiff's wit-
nesses and defendant's witnesses conclusively 
shows that W. I. Shoemaker was guilty of contributory neg-
ligence, and that under the ruling of the court in the case of 
Norfolk <t TT'ester Railway Co1npany v. Hardy, 148 S. E. 839, 
the instruction was proper. 
Counsel for defendant excepted to the ruling of the court 
in refusing Instruction '' B'' on the ground that the instruc-
tion properly states the law; that under the evidence and 
facts in this case, that Sections 3958 and 3959 do not apply, 
but the common law doctrine, as established and applied in 
the cases of Bramt1ner v. Norfolk & Western, and Smith v. 
Norfolk & lV estern are applicable· in this case, and that Sec-
tions 3958 and 3959 are not applicable. 
Counsel for defendant excepted to the refusal of the. court 
to give Instruction '' C'' and based their exception upon the 
same grounds as set forth rubove, and that the same prop-
erly states the law. 
· Counsel for defendant excepted to the refusal of the court 
to give Instruction "D", upon the same grounds as set forth 
above, and that the instruction properly states the law. 
Counsel for defendant excepted to the refusal of the court 
to give Instruction ''E'' offered by the defendant, upon the 
following gTounds : That the said instruction simply tells 
the jury, based upon evidence of conversation between plain-
. tiff and R. E. Ferguson, and J. B. Ferguson, that the stove· 
was making so much noise he could not hear anything, and 
that said instruction is nothing but a statement of the law, 
and is applicable in this case. That the plaintiff must show 
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that the negligence of the defendant is a direct 
page 34 ~ proximate contributory cause to the injury, and. 
if the plaintiff fails to show that, then there can 
be not recovery, even though the doctrine of comparative 
negligence should apply. · 
Counsel for defendant objected to the refusal of the court 
to give Instruction '' F' ', upon the ground that it properly 
states the law under the Common Law, which law is claimed 
by the defendant to control this· case. 
Counsel for defendant excepted to the refusal of the court 
to give Instruction "H", on the grounds given above, that 
this case is controlled by C<?mmon Law, and not by statute. 
Counsel for defendant excepted to the refusal of the court 
to give Instruction "I"' upon the ground that Section 3959 
and 3958 do not apply to this case, and other grounds stated 
as to other exceptions. 
Counsel for defendant excepted to the action of the court 
in refusing to give Instruction "l{'' offered, upon the fol-
·lowing grounds: That the plaintiff himself .stated to J. B. 
Ferguson and R. E. Ferguson that he was not thinking, and 
that the stove was making so much noise he couldn't hear, 
and he was seated on the wagon, and drove on the track 
without looking ~p the tract at a point which w<'uld make look-
ing effective, and upon the grounds that under the facts of 
this case, the instruction properly states the law, as it is 
the duty of the plaintiff, before a recovery can .be had, to 
prove by a preponderance of the evidence that the negligence 
of the defendant was at least a contributing cause to the 
injury. · 
page 35 }- All of which, the court, upon motion of the de-
fendant, signs and seals as part of the record in 
this case. · 
This 23rd day of January, 1930. 
'J.1este: H. B. GR.EGORY, Judge. (Seal) 
page 36 ~ CERTIFICATE OF EXCEPTION NO. III. 
Be It Remembered that upon the trial of this case, the 
following, consisting of 184 typewritten pages, Numbered 
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2 to 185, both included, and an index, and exhibits filed there-
'vith, being a transcript prepared by Pauline H. Cribb, .Short-
hand Reporter, Rocky Mount, Virginia, is the evidence, and 
all of the evidence, introduced by both the plaintiff and the 
defendant in this case, whieh said evidence embraced in said 
transcript is as follows, and is hereby identified as being all 
of the evidence in this case. 
page 38 ~ DR. W. T. CHITWOOD. 
a witness for the Plaintiff', testifies as follows: 
DIRECT EXAMINATION. 
By A. B. I-Iunt: 
Q. D·r. Chitwood, you are· a practicing physician in the 
County of Franklin, are you not Y 
A. Yes, sir. 
Q. And have been for h{)W longf 
A. Thirty-two years. 
Q. Do you know l\1:r. I{elly Shoemakerf 
A. Yes, sir. 
Q. On or about the 19th day of December, 1928, were you 
called to see him? 
A. You mean 1\fr. Ike Shoemaker¥ 
Q. Yes, sir. 
A. Yes, sir. 
Q. The gentleman· who 'vas injured~ 
A. Yes, sir. 
Q. How lqng did you attend ·him, 
A. Just paid him one visit, and sent him to the hospital. 
Q. You saw then when you went to see him that it was 
necessary to send him to a hospital, 
A. Yes, sir. 
Q. I believe he was sent to the Lewis-Gale Hospital, in 
the City of Roanoke Y 
A. Yes, sir. 
Q. I wish you would describe to the jury just what his 
condition was when you saw him. 
A. Hi.s left arm 'vas badly lacerated along about 
page 39 ~ the elbow, and above the elbow, seemed like it was 
head. 
it was about off, .and he had a pretty bad cut on his 
Q. About 'vhere was that cut on his head, locate that. 
A. I don't recall. 
Q. Give us the nature of the cut, was the scalp cut to the 
bone, or the bone injured Y 
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A. I don't recall that. I think it was to the bone, but if I 
remember correctly, I didn't think the bone was fractured. 
Q. About what was the extent of that laceration 7 
A. I don't recall that. I took a few notes on the case, I 
only mentioned in my notes a cut on the head. 
Q. You do not happen to remem!ber approximately the ex-
tent of the cut on the head 
A. No, sir, I do not. 
Q. Was he injured in any other way 7 
A. Well, not seriously that I recall, of course he was suf-
fering profoundly from shock, and very weak from _loss of 
blood. 
Q. Was he .paralyzed at that time~ 
A. I don't think he was. 
Q. Do you recall, or do you know whether paralysis came 
on later as a result of that injury? 
A. He is paralyzed now. 
Q. Did you know him before the accident, doctor! 
A. Yes, sir. 
page 40 r Q. vVas he a stout, hale, hearty man before the 
accident? 
A I think so. 
Q. About 'vhat age man? 
A. I 'vould guess him to be about 35. 
Q. Are you in a position to tell whether the injuries he re- · 
ceived were sufficient to produce paralysis Y 
A. Well, I can understand how the paralysis could have 
occurred from a hemorrhage of the brain. 
Q. I want you to tell the jury about that. Was there a 
hemorrhage upon the brain of lVIr. Shoemaker, brought about 
by this accident, doctor~ 
A. Yes, sir, I think so, evidently. 
Q. Did he suffer much, doctor T 
A. As I recall, he was pretty profoundly shocked. Of 
course he was bound to have been suffering, and I gave him 
morphine. . · 
Q. Doctor, are you in a position to tell the jury whether 
or not his suffering as an incident to that accident has been 
continuous Y · 
.A. Well, I have .seen him a few times. It has :been some 
six months since I saw him. I don't know that he was suffer-
ing so much, but he was just as helpless as a baby then, 
much more so. 
Q. Just what do you mean 7 
A. His left arm is amputated near the shoulder, his right 
arm and leg paralyzed, had to be fed with a spoon, and he 
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didn't seem to have any mind much at least he couldn't speak, 
he could speak words, but just as apt to say one thing as 
another. · 
Q. Tell the jury if his po,ver of speech was 
page 41 ~ ~ected by this paralysis. 
A. Badly, yes. 
Q. Can he now carry on a conversation Y 
A. I haven't seen him in six months, but I am confident 
be never will. 
Q. Never will be able to carry on a conversation Y 
. A. No, sir. . 
Q. His left arm was amputated at the shoulder, his right 
arm paralyzed, he has no -arm he could use, is that what you 
say, Dr. Chitwood? 
A. Virtually without arms. 
Q. How about his right legf 
A. If I remember, his right leg was completely paralyzed, 
one of his legs, I have forgotten which. 
Q. The paralysis was on the right side Y 
A. Yes, sir. 
Q. Is that injury which J\IIr. Shumaker has sustained a last-
ing and permanent injury! 
A. In my judgment it is. 
Q. Will he ever recoverY 
A. I think not. 
Q. Do you think he will ever be able· to do any work f 
A. Idonot · 
Q. Do you know what size family he has~ 
A. Only from heresay, three or four children. 
This question and answer objected to by ii. D. Dillard, at-
torney for defendant. "\Vhat difference does it make Y 
A. B. Hunt-It is a pertinent inquiry. 
Judge-Objection sustained. 
page 42 ~ Q. ·What was his occupationY 
A. A farmer. . 
Q. Was he in fairly comfortalble circumstances prior to 
this accident, Doctor Chitwood f 
A. I think not, maybe, I don't know about that. 
Q. _Will you tell the jury whether or not he has been com-
pletely robbed of his earning capacity by reason of this ac-
cident! 
A. That is my judgment, yes, sir. .· 
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CROSS EXAMINATION. 
By .C. C. Lee: 
Q. Dr. Chitwood, Mr. Shoemaker, you say, is a farmer? 
A. Yes, sir. 
Q. He is a tenant farmer, isn't he, he tends other peoples' 
land~ 
A. Yes, sir. 
Q. When you saw him the day he was injured, he could 
talk at that time, could he not 1 
A. That is my recollection. 
Q. He was conscious then, and could talk 1 
A. Yes, sir, that is my recollection that he was conscious 
and could talk. 
Witness stands aside. 
page 43 ~ DR. ~I. A. JOHNSON, 
a witness for the plaintiff, testifies as follows: 
DIRECT EXAMINATION. 
By A. B. Hunt: 
Q. Dr. Johnson, you are a practicing physician in the City 
of Roanoke, I believe 7 
A. Yes, sir. 
Q. Will you face the jury so they may see you while you 
talk~ Do you kno'v :Mr. Shoemaker, the injured for whose 
benefit this suit is brought 1 
A. Yes, sir. 
Q. I am going to ask you first-what connection, if any, 
you have with the Lewis-Gale Hospital. 
A. In the partnership of the Lewis-Gale Hospital, in charge 
of industrial .surgery. 
Q. How long have you been a practicing physician, or sur-
geon~ 
A. About 14 years. 
Q. Have you been located in Roanoke for that length of 
time? 
A. Yes, I have been in the Lewis-Gale Hospital for thai 
time. 
Q. Was ].1r. Shoemaker brought to your instiution? 
A. He was. 
Q. Do you recall the da.te ¥ 
A. The latter part of December. According to records, 
about the 19th of December, 1928. 
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Q. I wish you :would. tell us his condition when he was 
• }?rought there. 
A. He was brought in that evening, after dark, whether it 
was around 7:00 or 7:30, or a little later, I am not sure. It 
was after dark. He had -his left arm badly lacerated through 
the elbow, he had multiple bruises and aJbrasions of the skin, 
practically all over his body, and he had a small wound on his 
head. He arrived there in very good condition, he 
page 44 ~ was warm; he was shocked, but he was absolutely 
conscious, and seemed to be clear mentally. That 
was his condition when he arrived. 
Q. How long did he stay there, Doctor? 
A. He .stayed there until March 8th, 1929. 
Q. Part of n·ecember, January, February, until March 9th, 
1929~ 
A. Yes, sir. 
Q. I wish you would tell us what was done with his left 
arm that was lacerated at the elbow? 
A. Just about the left arm? 
Q. Yes, sir. 
A. His left arm was mangled, it had to be amputated. He 
was clear. we talked to him about the accident, and he was 
all right for the operation, so it was done that night-prob-
ably in an hour's time after he was admitted to the hospital, 
amputated just a few inc.hes above his elbow joint. 
Q. Had paralysis of his right side set in at that time 7 
A. No, sir. 
Q. How soon afterward.s did· that follow? 
A. That didn't show up definitely for 24 hours. He com-
menced to cloud up mentally a few hours after the operation. 
Q. T.ell us about his paralysis, doctor. 
A. Paralysis was due to slow hemorrahage in the brain; 
it could have been due, you could reason it out from two 
standpoints, which one is correct I don't know-that he had 
an injury to some small blood vessel in the brain, where that 
blood vessel only leaked a drop of blood at the time, and it 
took a number of hours for enough blood to make 
page 45 ~ enough pressure on his brain, to make him un-
conscious, and cause his right side to .be paralyzed, 
or it could be this reasoning-that is when his arm was 
mangled, he was bound to have lost a certain amount of 
blood ; losing this amount of hlood would lower his pressure 
so that the small blood vessel in his brain that was injured 
·did not have enough blood pressure to force the hemorrahage 
into his brain, and after the operation, when he was given 
a stimulant for shock, and his blood pressure ·brought back 
I 
; 
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somewhere near to a normal volume, then the j)ressure was 
increased, and his pressure being increased to normal, the 
small blood vessel commenced to leak, and then caused the 
paralysis, either way it could have happened, probably a 
combination of both. 
Q. How aibout his suffering, doctor, he suffered of course¥ 
A. Oh, yes, he was suffering, the injuries a man receives in-
cident to such an accident is bound to be painful, he had 
more feeling after he got to the hospital, no question about 
his having a great amount of pain. 
Q. Did you have to give him morphine all the time he was 
in the hospital? 
A. No, after he became unconscious, didn't have to give him 
morphine then, when he was unconscious, he was much less 
susceptible to pain. 
Q. Did consciousness restore itself prior to his leaving the 
hospital? 
A. No, did not. 
Q. Was he unconscious from 48 hours after his entry into 
the hospital until he went home from the hospital? 
A. He was except when he left the hospital. We ques-
tioned him when· we asked him if he wanted wa-
page 46 ~ ter, if he did he would say un huh, -and if he did 
. not, he said no, the nurses final~y got so they coula 
tell from his articulation they interpreted whether he wanted 
water or not, that is as far as he became conscious. He had 
a special nurse almost the entire time he was in the hospital. 
Q. Could he help himself a.t all ·before he left the hospital Y 
A. He couldn't help himself at all, he was looked after by 
special nurses practically the entire time he was there. 
Q. Was his diet a liquid or solid diet? 
A. His diet was liquid part of the time, during the latt-er 
part of his stay in the hospital he was fed a soft diet, had to 
be fed to him. 
Q. Are his injuries permanent, Doctor ¥ 
A. In my opinion, they are, clearly. 
Q. Any question about it in the world? 
A. No question about it as far as I am concerned. 
Q. Has he, or not, been completely robbed of his earning 
capacity' 
A. I think he has forever. 
Witness stands aside. 
l' 
page 47 ~ DR. W. T. ·CHITWOOD, 
recalled by attorneys for plaintiff: 
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Q. I believe you .stated that when you went to see him that 
he was suffering severelay from shock, and that his efforts 
at conversation were incoherent, and disconnected, did you 
not! 
A. I don't think I said that, if I remember correctly, his 
mind was clear. 1· 
Q. What was it you told us about his speech Y 
A. That was later on, when I saw him six months ago. 
Witness stands aside. 
FRED~ BROWN, 
a witness for the plaintiff, testifies as follows: 
DIRECT EXAMINATION. 
By A.· B. Hunt: \ 
Q. Where do you live, Mr. Brown f 
A. Near Glade Hill. 
Q. How old are you ~ 
A. 23. 
Q. How long have you lived in Franklin Countyf 
A. All my life. 
Q. On the 19th day of December, 1928, were you on the 
)IlOtor train, or vehicle of the defendant company going from 
Rocky 1\llount back to Glade HillY · 
A. On December 19th, I am not sure of the date, I think that 
was the da.te. 
Q. Was it the day Mr. Shoemaker got hurtY 
A. Yes, sir. 
Q. What part of the train :were you on f ' 
A. On the front. 
Q. Who else was on the carY 
A. Ivir. Ferguson and the driver of the vehicle, 
page 48 ~ and several c.olored. 'vorkmen, and a colored wo-
man, as I recall. 
Q. Were you standing in the front of the car~ 
A. No, I was sitting in the front part of the car. 
Q. Was the front part of the car, and its approach per-
fectly visible to you~ Could you see what was in front? 
A. Yes, sir. 
Q. I wish you would tell us, please, sir, whether or not this 
accident to Mr. Shoemaker occurred at a grade crossing of 
the Franklin & Pittsylvania R.ailway Company? 
A. At a grade crossing7 
Q. Yes, sir. 
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A. I think it was a slight grade, yes, sir. 
Q. What I mean by grade crossing, there was no bridge 
or culvert, it crossed a.t grade Y 
A. Crossed right on the track, there was no bridge or under 
ground crossing. 
Q. In other words, the wheels of a. vehicle would cross 
right over the track itself? 
A. Yes, sir, I think so. 
Q. At 'vhat SP.eed, in your judgment, was this car tra~elingf 
A. I would say approximately 25 miles an hour. I am not 
a very good judge of di~tance, that is according to my judg_, 
ment, about 25 miles, my best. judgment. 
Q. Do you know whether there was any sign post desig-
nating it was a railroad crossiqgf 
A. No, sir, I don't. Don't lmow whether there was any 
there or not. 
{ 
Q. Was this train or vehicle equipped ·with a whistle and 
a belli 
A. It was equipped with a whistle, and I think 
page 49 ~ there was a bell, I am not positive. 
Q. Did any bell ring? 
A. I didn't hear any, no, sir. 
Q. Did the 'vhistle blowY 
A. Yes, sir, 
Q. Tell us about when· the 'vhistle blew. 
A_. I should say the whistle bl~w, I believe the driver of the \ 
vehiCle saw the team approaclnng the track about the same ) 
time I did, that is my judgment, I should say he blew the I 
'vhistle when he sa.w the team. 
Q. When he saw the mules coming on the track, he blew the 
whistle? 
A. Approaching the track, yes, sir. 
Q. Did he blow the whistle before that Y 
A. I couldn't say whether he did or not, I wasn't paying 
any special attention, w.asn 't expec.ting1 anything to take 
place. 
Q. How far was the motor from the crossing when he blew 
his whistle f · 
A. I would sa. a roxima.tel 70 et, something like that. 
Q. 1a art of tho wagon was Mr. Shoemaker riding in? 
A. I should say he was somewhere near the center of the 
wagon. 
Q. Describe his team that he was driving, please, sir, and 
what direction he was going. 
A. The team that he was driving, as I recall, 'vas a pair 
of mules, as well as I remember they were black mules, I am 
r---- ·---- --· --
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not .sure, ~nd I suppose the direction he was going was in 
a southern direction. 
Q. Coming from a northern direction, in a south-
page 50 ~ ern direction Y 
A. Yes, sir. 
Q. At what gait were the mules going? 
A. At a walk. 
Q. I wish you would tell the jury, please, sir, whether in 
~-pproaching the track there fro:qt the north there is or is not 
a double cut, a cut in which the track is laid, and also a cut 
upon the public road, to the east or to the west~ 
A. As I recall, there is a cut, the track goes through, but 
whether there is a cut the road comes through, I don't know. 
I didn't notice whether it was or not. 
·Q. If you .could see a picture of that place, would you be 
able to designate it Y 
A. I believe so, yes, .sir. 
Q. I show you a photograph, which was taken supposedly 
showing the wagon ~ay over the crossing at that point, will 
you tell the jury whether or not that fairly represents, or 
acurately represents the crossing there? 
A. I don't know whether that is a ver.y good representa-
tion of it or not, as I recall it. 
Q. Well, it is approximately the situation, is it not? 
A. Yes, sir, I would say approximately. 
Q. I will not introduce the pictures to the jury until the 
photographer eomes in. I .show you another one which shows 
the wagon road across here, but a plainer view of the rail-
road, is that more like it? 
A. I couldn't say. Judging from this picture, I couldn't say 
I ever saw that place before. · 
Q. It was taken from an angle you had never seen? 
A. If I did, I don't recall it. 
Q. Did you know Mr. Shoemaker~ 
A. I knew of him, wasn't very well acquainted 
page 51~ 
with him. 
Q. You tell the jury that the whistle .. so far as your judg-
ment goes, was never sounded until the car was in about 
70 feet of the crossingt 
A. As I said before, I am not positive of that. I don''t 
know . 
. Q. Is that your best judgment? 
A. That is my best judgment. I don't recall whether he 
blew the whistle before he saw the team or not. 
Q. How far could you see the heads of the mules coming 
on the track before you got to the crossing? · 
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A. You mean how far would it have been possible to have 
seen them? I haven't the slightest idea. 
Q. How far were you when you did see them Y 
A. As I told you before, approximately 70 feet. 
Q. Tell the jury whether or not Mr. Shoemaker, who was 
in the center of the wagon behind the team, could see as 
clearly as the motorman could see the team as it approached, 
which could see first~ 
A. I don't know. · I couldn't say. 
Q. Could you s~e the mules before you could see Mr. Shoe-
maker? 
A. Well, as there was a bank there, you probably coul 
have. 
Q. That is what I want the jury to know-
H. D. Dillard: I object to his telling him what he wants the 
jury to know, what he would like for him to say, if he does 
know, say· so; and if he doesn't know, say no. 
Judge: I overrule the objection. 
Q. There is a bank to the right of the man driving the wa~ 
gon just before he gets to the railroad, isn't it7 
page 52 ~ A. I think so. 
Q. .And a man coming down that grade, it is a 
little down grade, isn't it? · 
A. It is a little down grade on the railroad track, whether 
it is on the road or not I don't know. 
Q. Then a man on a motor car could see the mules coming 
before they could see- the man driving the wagon, couldn't 
theyY 
A. That seems logic.al. 
Q. You were there, you know that is a fact, don't you 7 
A. Repeat that, please, sir. 
Q. You tell us you were on the front part of the motor car, 
you were looking forward~ 
A. Yes, sir. 
Q. You say you sa'v the team of mules coming? 
A. Yes, sir. . 
Q. You could see the mules. before you could see the driver 
of the team, couldn't you Y 
A. I am not sure whether you could or not, I don't recall. 
Q. You don't recall that feature of it? 
A. I recall that I saw the team first, but whether you could 
have seen the driver or not, I am not certain, because I don't 
recall. 
Q. Is there, -or not, an embankment immediately to the 
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right of the driver of the team, which would interfere with 
his vision of the railroad track, when the heads of the mules 
were in plain view of the driver of the motor vehicle Y 
A. Well, as I said before, I don't know. 
Q. ·You were then;- you think, S~bout 70 feet from 
page 53 ~ the crossing when the hralms were applied, is that 
your statement t 
.A. I did.n 't make that statement, I don't think. I said we 
were about 70 feet from the crossing when I saw the team. 
Q. How far were you from the crossing when the motorman 
applied his brakes~ 
A. I don't know how much distance the motor would cover 
before he applied his brakes. I would say we were 70 feet 
when I saw the team approaching, and I said I thought that 
he probably saw the team just a.bout the time I did, and imme-
diately after he blew· the whistle and applied his brakes. A.s 
I said, I think the motor was making approximately 25 miles 
an hour, so he· would have been a little closer than that when 
he applied his brakes. 
Q. liow far do you think he was from the crossing when he 
applied his brakes Y 
A. I dQn 't think the vehicle would ha:ve covered over-not 
over 15 feet before he could have applied his brake. I mean 
the motor. 
Q. That would have put the train then, acceTding to your 
judgment, in about 55 feet of the crossing when he applied his 
brakes? 
A. Approximately that, yes, sir. · 
Q. How far were the mules away from the railroad track 
when you first saw them? Their heads? 
A. From the track itself? 
Q. Yes, sir. 
A. I would say they were some\vhere approximately :five 
or six feet, something like that. 
Q. Now, tell the jury what portion of Mr. Shoemaker's 
wagon was struck by the train. 
A. Just a little back hf the center, I should think. 
page 54 ~ Q. vVere either of his mules hit by the train~ 
A. No, sir, they were not. 
Q. The mules were walking, yon say Y 
A. Yes, sir. 
Q. lVfaking about the average gait that the average mule 
would be making on a country road 1 
A. I never had much experience with mules, I couldn't say. 
1 
Q. ·They won't .exceeding· the spe·ed limit, were they, 
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·Q. Then you saw the mules' heads, the heads of the mules I 
about 5 or 6 feet before they got to the track? 
A. The rail itself. 
Q. And the mules then had to cross the track and carry the 
wagon along with them, when the train hit the rear part of 
the wagon? 
A. Yes, a little back of the center of the wagon, some where 
about center, or a little back. 
Q. About the beginning of the rear wheel in its circumfe j 
ence~ 
A. Probably, yes, sir. · 
Q. How far did those mules travel then from the time you 
saw their heads in 5 or 6 feet of the track, until the wagon 
was struck? 
A. How wide is the railroad track Y 
Q. I just don't know, about 5 feet. 
Q. We will say the mules 'vere approximately 5 feet from 
the track 'vhen I sa'v them, the front wheels of the wagon 
had gotten ac.ross the track, I don't know how, far that would 
be. 
Q. The length of a mule is about what, do you know! 
A. No, I haven't had much expreience 'vith mules. 
Q. Your inexperience with a mule don't enable you to tell 
us that. Was it an average sized mule? 
A. I don't recall the size of the mules. 
page 55 r Q. you do tell us they had advanced 5 feet the 
other side of the track, had crossed over the track, 
and put the wagon some where near the center, a.t the point 
it was hit? 
A. Some where near the center of the track. 
Q. How far did the train g·o after it hit Mr. Shoemaker's 
wagon ? . !> t; 
A. I should say approximately 20 feet, possibly 25, I would · 
say approximately 20. 'S 
Q. Were the brakes applied at that time? .~ 
A. Well, I should think so, as !twas a down grade cro.ss~ng, ~ 0 
to come to a stop, I should th1nk the brakes were apphed. 
Q. Then, beginning at a point you :fix as near as you can 
55 feet west of the crossing, it traveled that distance, plus 25 
feet beyond the crossing-
A. Plus 20 feet beyond the crossing. 
Q. Well, 20 or 25, we will say approximately 20. Did it 
carry the wagon along with it? 
A. No, sir. 
Q. What did it do to the wagon? 
A. J{nocked the wagon from the track. 
r ----- ----- ---
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- Q. Did it hurt either mule? 
A. I didn't see that the mules were injured in the least. 
Q. The mules were not struck at all, were theyY 
A. Not by the train. 
Q .. Tell us whether or· not there was a range or stove on 
that wagon, what became of that? 
A. I should judge there was a range on the wagon, because 
we found one under the pilot of the motor after_ we put Mr. 
Shoemaker on. . 
Q. The range yon found was under the pilot of 
page 56~ the motor1 
A. Some kind of stove. 
Q. Did that help the motorman in bringing it to a stop Y 
A. I don't know whether it did or not. 
Q. Did you have any trouble getting that stove out of there, 
was it wedged under there1 
A. Wedged under there, yes, sir, wasn't very much trouble 
to get it out. · 
Q. Where di(l Mr. Shoemaker fall Y 
A. On the right of the track, I should say; he was right up 
against one of the cross ties on the right side of the track. 
Q. Could you tell he was hurtY 
A. Certainly. · 
Q. What could yon see at that time that indicated he was 
hurt~ 
A. I could see his left arm was._ badly mutilated, and there 
was blood around his head, whether it came from that injured 
arm, or wound in his head, I couldn't say, I am certain his 
left arm was injured. 
Q. How far was Mr._ Shoemaker from the track crossing 
when you picked him up? 
A. I should. sa.y he was about half the distance from the 
crossing to the· motor, possibly 10 or 12 feet. 
Q. Was he on the south side of the rail, or the north side Y 
A. It would be on the south .side of the rail, because tbe 
motor was going in an eastern direction, and he was lying on 
·th~ right side of the track, so that would put him on the 
south side of the track. 1 Q. He was coming from the north to the south, was heY 
· A. Yes, sir. 
page 57 ~ Q. So when Mr. Shoemaker's body was picked 
up, his body had entirely crossed the track1 
A. His body was across the track. · 
Q. Did the motorman make any effort to slacken his speed 
until he sa:w Mr. Shoemaker's team approaching the trackf 
A. Well, I couldn't say whether he did or not. . .. 
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Q. Could you notice any difference in the speed of the car 
until that time~ 
A. I don't recall as I noticed any difference in the speed of 
the car. · 
. 
H. D. Dillard: We object to this evidence, on the ground. 
that he does not have to reduce _the speed until he sees the 
man in some danger. 
Judge: I don't know what the circumstances were at that 
particular crossing, it has not developed yet. 
H .. D. Dillard: I think the evidence is immaterial, he does 
not have to reduce the speed at all until he sees and knows the 
man in some danger. 
Judge: I will let it in for the time. 
F -~ Ruling of the Judge on this point excepted to by attorneys 
for defendant. 
Q. I wish you would tell us, please, sir,. if you can ap-· 
proximate 'vhat distance a motorman can see, traveling in 
an eastern direction, can see an object, be it mule or man, 
standing five feet north of the tracks at that crossing . 
. A. I believe I told you before that I did not have the s1:ight-
est idea how far you could see that crossing. 
CROSS EXAMINATION. 
By H. D. Dillard: 
Q. Mr. Brown, you are a son of Forest Brown, are you 
not? 
A. ·Yes, sir. 
page 58} Q. Ho'v far do you live from that crossing? 
A. Probably 3 miles. 
Q. Do you know where the old Tom Matthews place is 7 
A. I don't think I do. · 
Q. Do you know whether Mr. Shoemaker ever worked any 
land near tl1at crossing? 
A. No, I don't know. 
Q. You know where the Preston place is, don't you7 
A. Yes, sir. 
Q. How far is that from the crossing f 
A. I should think wha.t is known as the Preston property 
probably comes right down to that crossing. 
· Q. Did Mr. Shoemaker, and Mr. Shoemaker's father, live 
there on that place for a while, and :work it? · 
A. I don't know. • 
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Q. Mr. Brown, can you give me a pretty god idea of the 
make-up of that motor ca~ Y 
A. Possibly Ycould. The motor car has two compartments, 
one for passengers, and I should judge the other one is for 
xpress or freight, I think it is generally used for that, has a 
"vision somewhere a little back from the center of the car. 
Q. How long is it, the entire carY 
A. I don't know. " · 
Q. You were in the front compartment! 
/ ·A. In the front compartment. 
l Q. Where does the qriver sit f 
(· A. The driver sits on the right of the front. l Q. This thing right here (indicating) let this represent 
the box part of the car, the driver sits here on the 
·page 59 ~ right, 'vhat comes back in here a. short distance i 
.,.- A. I suppose it is the hood of the motor. 
·Q. The motor is in here (indicating) and covered with ~ 
boodY 
A. Yes, sir. 
Q. And right here is the partition Y 
A. Yes, sir. 
Q. The passengers sit back here, and the door leading to 
the other compartment is here, and you. :were in this front 
compartment f 
· A. Yes, sir. 
Q. You were sitting there on the left side t 
A. Yes, sir. 
Q. And the driver on the right side f 
A. Yes, sir. 
Q. What encloses this here, glass or what~ 
A. Glass. 
Q. You look through the glass on down the railroad track f 
A. Yes, sir. 
Q. You stated, I believe, that whether he blew the whistle 
or not, you don't know, you won't .paying any attention f 
A. No, sir, I don't kno,v. 
Q. When you got within 70 feet of that crossing, you saw 
the mules, you say, about five or six feet from the north ran·~ 
A. ·Yes, sir, that's right. 
Q. Yon don't know whether you could see ~Ir. Shoemaker 
or not? 
A. Don't recall whether you could or not, I recall I saw· 
the team before I saw him. 
Q. You say, according· to your judgment, that at the same 
time you saw the team, Mr. Doss, the driver of the 
page 60 ~ car, saw the teamf 
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A. Yes, sir. 
Q. And then he immediately blew the whistle, and applied 
the brakes~ 
A. That's right, yes, sir. 
. Q. I will ask you this question, that was about 70 feet from 
the crossing, you say? 
A. Yes, sir. 
Q. The mules were walking? 
A. Yes, sir. 
Q. At the time just before Mr. Doss blew that whistle, 
'vhen those mules were five or six feet from the north rail, 
which way was Mr. Shoemaker looking before he blew the 
histle? 
A. Before Mr. Doss blew the whistle' 
Q. Yes. 
A. I think 1\{r. Shoemaker was looking straight forward, in 
the direction of his team. 
Q. Was he looking up the railroad track Y 
. No, sir, he was not. 
Q. When he blew the whistle, what did Mr. Shoemaker do~ 
A. He turned and looked that way, then he made same at-
tempt to hasten his team on. 
Q. Did he make any attempt to stop? 
·A. If he made any, I couldn't see it. 
Q. But did make an attempt to hasten his team on. and 
beat the car across the track! 
A. I should think so, yes, sir. 
Q. Now, I_ will ask you this, if Mr. Shoemaker had been 
looking up that track before he ble·w that whistle, whether 
there was anything in the world to keep Mr. Shoemaker from 
seeing the motor car before he got to the track? 
A. I don't know whet here there 'vas anything 
page 61 }- to prevent him from seeing· it or not. 
Q. Well, assuming there was nothing to prevent 
him from seeing if he had looked 
A. As I recall it, there was may be some small Rhrubs there 
that might have prevented him from seeing it. 
Q. I am going to assume that there was nothing, no physi-
cal objects there to obstruct the vie,v, if he had looked up 
that track, he would have been bound to have seen that mo-
tor car coming, wouldn't he 1 
A. Certainly. 
Q. Having seen it then, before the whistle ble,v, or at the 
time the whistle blew, didn't he have plenty of time to stop 
that team and not go on that track? 
A. I think possibly, assuming that there 'vas nothing in 
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the way, and he could have seen that motor car, he could have 
stopped, that is possible. · 
Q. Before the whistle blew, or at the time the whistle blew, 
if he had been looking up that track, assuming that there 
was nothing to obstruct his view, he could have stopped that 
team before he got on the track¥ 
A. I believe that is possible. 
Q. Now, Mr. Brown, tell this jury whether or not Mr. Doss, 
after he sa'v that man approaching the track, in five or six 
feet of the track, did all in his power to stop that car. 
A. B. Hunt: This question is objected to, let him tell what 
he did do. 
Q. Tell wha.t he did do when he saw the team. 
A.-Well, as I said before, he hlew the whistle 
page 62 ~ and applied his brakes, and it seems that is all he 
· co1:1ld have done to stop it. . 
A. :a. Hunt: This answer objected to, what it seems to him. 
Judge: Strike out the last part of his answer. 
H. D. Dillard: We wish to except to the ruling of the Judge 
.on this point, that he strike out the last part of the answer. 
Q. Do you know how long it would take that motor vehicle, 
say it was 70 feet away when he saw him, traveling about 
25 miles an hour, would take it to get to that crossing? 
A. No, sir, not right off hand. 
Q. I suppose these gentlemen will admit that a car going 
30 miles an hour will go 44 feet in a second, one going 15 
miles an hour will go 22 feet.a second, assuming that it went 
25 miles, say from 20 to 25, may have been under-
A. May have been over. 
Q. You don't know, assuming she went 25, that would take 
the car for 70 feet something over two seconds, about three 
seconds to get there, wouldn't it Y . · 
A. I believe it would, something like that. 
Q. Well, a mule team, how fast were they traveling-four 
miles an hour? 
A. You have asked me a difficult question, I couldn't say. 
Q. A team traveling 3 miles an hour will go 4¥.2 feet in a 
second, going six miles an hour will go 9 feet in a second, 
going 9 miles an hour, will go 13~ feet, if the team had six 
feet to go before the mule got on the tra~k, 4 feet 8% inches 
for the mule to get across the track, there is 101j2 feet to bring 
the wagon up on the track, it 'vould take the mule about 2 
seconds, if they were going 6 miles an hour. 
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page 63 r · P. H. DILLARD, Jr: We object to Mr. Dillard 
making the calculations for the witness. 
Judge: Have you made the calculations, do you know they 
are correct? I don't think_it is proper for you to make the 
calculations. 
Q. How many feet in a mile, Mr. Brown~ 
A. 5280. 
Q. All right, say now 60 miles an hour, how many feet 
would that car go? 
A. Say at a speed of 60 miles an hour? 
Q. Yes. sir, mile a minute, divide that by 60, how manv 
feet would it go in a second 7 
A. 88. 
Q. Going 30 miles an hour 'YOuld go half of that, wouldn't 
it? . 
A. ·Yes, sir, which would be 44. 
Q. Traveling 15 miles an hour be half of that 7 
A. Yes, sir, 22 feet. 
Q. All right:· going 25 miles an hour, how far would it go, 
that would be 5/6 of 44. wouldn't if¥ 
A. Yes, sir, about 36 2/3. . 
Q. About 36 feet at 25 miles? 
A. Yes, sir. 
Q. Then it would take a couple of seconds to go from 
where you saw it, that is 70 feet to the crossing, :wouldn't itY 
A. Y ~s, take a couple of seconds. 
Q. How far did that team go in a couple of seconds from 
where you sa'v it, say you saw it about six feet from the 
rail? 
A. I .said about 5 feet. 
page 64 ~ Q. You .said from 5 to 6. I am taking the greaqt-
est distance, that would be 6 feet, plus the track 
4 feet 8:lh inches, or 10 feet, 8lh inches, if that mule team 
was traveling 4 miles an hour, how far would she go in a 
second? 
A. Say the mule team was traveling 4 miles Y 
Q. Make it 5 miles an hour, that makes it easier, you know 
how far it would go, l/6 of it, 5 miles an hour, would be what~ 
That would be 1f2 of 88, wouldn't it Y 
A. I am not a very good mathematician. 
Q. Be 1/12 of 88, or 1/6 of 44. 
A. It would be something like 7, wouldn't it Y . 
Q. Seven what T 
A. 7 feet. 
Q. 7 feet in a ·second at 4 miles an hour, that is close to it, 
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if he traveled 7 feet in a second, in 2 seconds the mules would 
go 14 feet, wouldn't they1 
A. That's right. 
Q. He had a distance of 10 feet, 8lj2 inches to go that would 
put the mules clear of the track in that two seconds, and 
pull the wagon just about where you said, wouldn't itt 
A. Yes, sir. 
Q. That is what I wanted. to get at. 
Judge: Getting at what~ He said he never _has know how 
fast the mules were going Y 
H. D. Dillard: He said ·walking, every member,of the jury 
has seen a mule walk, and kno,vs about how far he goes an 
hour walking. 
Judge : Did I understand you to say that immediately the 
driver, when he saw this train, he speeded his 
page 65 ~ mules up? 
A. He made an attempt to, yes, sir. 
Q. You don't know· how much faster they were traveling 
then? . 
A. No, sir, I don't know how much faster they went after 
he attempted to speed them up. 
Q. H. D. Dillard: Before he made the attempt to speed 
them up, won't he clear of the track to the north, the mules 
fi:nd himself too1 
A. I don't kno'v whether the mules were clear of the track,· 
they were probably near enough to have been struck, their 
heads might have been struck. 
Q. Anything in the world there to keep Mr. Shoemaker 
from jumping out of the wagon Y 
A. Not as I know of. 
Q. What was this motor car run by~ . 
A. I think it is run by gas, oil, something like that. 
RE-DIRECT EXAMINATION. 
By A. B. Hunt: 
Q. Mr. Dillard has asked you if he had stopped his team 
when he saw the motor if he wouldn't have been clear of the 
traclr, if he had stopped it then, would he have had to stopped 
it right on the track? 
A. Stopped it when? 
- A. B. Hunt: There is a question we 'vant to take up with 
the court in chambers. 1\iotion is made that the privilege 
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of cross examining this witness be allowed counsel for plain-
tiff, as they have been taken by surprise. 
C. C. Lee: This motion objected to by attorneys for defend-
ant as the gentleman were not taken by surprise, as we claim 
they talked to the witness this morning, and knew 
page 66 } when he· went on the stand what he was going to 
state. 
Motion granted. 
Defendants except to the ruling of the Judge for the rea-
son given aboYe, and with the understanding that the mat-
ters to be asked him on cross examination be confined to 
speed of the train, speed of the mules, and sight of the in-
jured man. 
Q. Mr. Bro,vn, did you see Mr. Carney, of counsel for the 
defendant-
H. D. Dillard: Objects to the manner of the examination of 
the witness on the stand upon the ground that he holds in his 
hands~ and is making use of ex-p·arte statements made by the 
witness prior to the trial, for the purpose of crossing exami-
nation, and for the purpose of asking him questions in the at-
tempt to get the witness to make a. statement contrary to 
. that to which he has testified on the stand this morning. 
A. B. Hunt: I desire to reply to that briefly, Counsel for 
the defendant may have knowledge of any prior statement, 
but the questions which I will ask this witnes~ will not involve 
any prior written statement, and for him to make that the 
basis of objection is to anticipate that which will not hap-
pen. 
Excepted to by atton1eys for defendant. 
Q. Did you on the 5th day of March, 1929, .see 1\fr. Carney, 
t.hi s gentleman? 
A. I remember seeing tha.t gentlemen there, I don't re-
call the date. 
Q. Did you tell him at that time tha.t you saw the motor-
man blo,v the 'vhistle at the time he applied his brakes, and 
that you kne'v that the whistle was not blown until 
page 67 ~ the motorman saw the team and applied his 
brakes? 
... ~. No, I did not make that statement. 
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Q. Did you, at that same time, tell him that the motor was 
going about 30 miles an hour Y 
A. If I recall right, I told him the motor was going some-
where· between 20 and 30 miles, I thought it was going ap-
proximately 25 miles per hour. 
Q. Did you not at that time tell him that the speed of the 
motor began to slacken as soon as the brakes were applied~ 
A. I don't recall whether I told him that or not. 
Q. Did you also tell him tha.t the team of- mules was trav-
eling about 5 miles an hour, and that the team did not· in-
crease its speed that the mule next to the motor made a jump, 
kind of shied, just before the impact Y 
A. I don't know whether I made the statement just" that 
'vay. as I recall it, I did say the mule next to the motor made 
a jump, whether the other one did or not, I don't know, I 
don't recall whether I made that statement just as you read 
it or not. 
Q. Did you, on that same occasion, tell Mr. Carney, in the 
presence of others, that you saw the mules when their heads 
were about 5 feet from the crossing, and that the motorman, 
being s~ated on the right hand .side of the car c.ould have· seen 
bim before you did Y ' 
A. I didn't say he could have, I said it might have been 
possib1e he could have. 
Q. Did you also tell him on that same occasion that when 
you svied the team Mr. Shoemaker was not in sight, because 
l1e was in the wagon back of the mules Y 
A. Well, as I told you this morning,~ think 
page 68 ~ I told him I .saw the team before I ·saw 1\-Ir. Shoe-
maker, whether I could" have seen him or not I 
don't know. 
Q. Then, when you saw the team, Mr. Shoemaker was not 
even in your sight, much less in a position to see up the track, 
was he? · 
A. No, I didn't say that he was or was not. 
Q. I say he was not, was he, he couldn't ,have been Y 
A. I didn't say he was not. 
Q. He couldn't have been, could he~ 
A. Couldn't have been in sight Y 
Q. When you saw the team, ~{r. Sho~maker, regardless of 
the way he looked, couldn't have seen the motor, because he 
couldn't even look up the track, could heY 
A. Why couldn't he look up the track? 
Q. At the time the mules heads were about five feet from 
the track he was behind the bank there, was he not Y 
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A. I don't recall whether there was a bank or not, I don't 
know whether he could or not. 
Q. Mr. Dillard has asked you to assume that there was no 
physical impediment there, he would have seen it, would you 
not have had to remove that bank to the right of the team en-
tirely before Mr. Shoemaker seen that motor truck. 
C. C. Lee: Object to the question, as attorney for the plain-
tiff is testifying that there is a bank. 
A. I beg your pardon, I don't think I made the statement 
there was a bank there, I said the railroad track was in the 
cut, I didn't make the statement there was any bank on the 
road itself. 
Q. Now, let's see, isn't a part of the railroad cut 
page 69 ~ itself between that portion of it to the North, 
wouldn't it be between Mr. Shoemaker. and the 
approaching motor? 
A. Probably you assume it, I am not saying whether it is 
or not, I don't know. 
Q. You were there and saw the occurrence. 
A. I didn't go back and look around. . 
Q. Mr. Dillard has asked you assuming that it is not there, 
I will ask you assuming it is there, I vouch my intention to 
prove it, then of course if it is there, Mr. Shoemaker could 
not have seen it if he looked up the track, could heY 
.A.. That is reasonable, yes. 
Witness stands aside. 
0. S. BOARD, 
a witne&s for the plaintiff, testifies as follows: 
DffiECT EXAMINATION .. 
By Mr. Carney: 
Q. Mr. Board, where do.you live? 
A. In Franklin County, near Glade Hill. 
Q. Do you know where Ike Shoemaker was injured at the 
crossing in Franklin County, near Glade· HillY 
A. Yes, sir. 
Q. How far do you live from that crossing? 
A. Well, I would say about 500 yards, something like that. 
Q. Which side of the crossing do you live on Y 
A. On the south side. 
Q. Are you familiar with that crossing! 
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A. Yes, sir. 
Q. Have you made an examination of it since this accident t 
:A· Yes, sir. . 
Q. Have you made any measurements of what 
p~ge 70 ~ you had can see there t 
A. Yes, sir. 
Q. Dill you make a memorandum of those measurements! 
A. Yes, sir. 
Q. Do you have it with you Y 
.A. Yes, sir. 
Q. Let me see it, please. I will ask you if you 'vent to this 
~~ossing immediately after the accident happened .. 
A. I went there that afternoon 'vhen I came back from 
Glade Hill. 
· Q. About what time was that? 
A. I would say something, somewhere not far from 5 :00 
o'clock. 
Q. Did you see Ernest Holland there at that time 1 
A. I saw him there the next day, he was unloading wood 
there the next day, I was there the next morning 
Q. What evidence, if any, did you see of an accident when 
you were there that afternoon Y 
A. I could see where the motor stopped at, and I could see. 
where there was some blood under the cross tie, you could 
put your foot on the end of the tie and raise it, you could 
see a piece of the old range there. 
Q. Do you know whether or not there was a crossing sign 
up there·¥ 
A. Wasn't any up there, one laying on the other side, 
over on the hank. 
Q. Which side do you mean? 
A. Right hand side of the railroad as you come up. 
Q. Coming towards Rocky Mount? 
. A. Yes, sir. 
Q. Do you know how long that crossing sign had been ly-
ing there~ 
A. I couldn't tell, it had been there right smart 
page 71 ~ little while, I couldn't tell how long, it was down 
there when the motor wrecked something like over 
12 months ago. 
Q. What kind of sign is that? 
A. It says rail crossing on .it, forked iron, saying railroad 
crossing on it. 
Q. Do you know how long since the sign was up t 
·A. Up now. 
Q. It has been put up nowY 
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A. Yes. 
Q. How long had it been prior, to the accident how long 
was it before that sign was upY 
A. I don't know how long,. but had been down there 12 
months I know, I don't know how much longer, it was down 
when the motor wrecked over 12 months. 
Q. You saw Ernest Holland the day after this ~ccident? 
A. The day after, about 9:00 o''clock the next morning. 
Q. Did he point out to you the different distances to the 
crossing~ 
A. Yes, sir, he showed me where· they picked him up, and 
where the motor stopped. 
Q. Have you since that time measured the distances which 
Ernest Holland showed you the motor stopped at Y 
A. Yes, sir. 
H. D. Dillard: This question objected to, it is not shown 
that Ernest Holland knew where those things were, it may 
have been heresay upon his part. · 
Judge: Better put Holland on first. 
Witness stands aside. 
page 72 ~ ERNEST HOLLAND, 
a witness for the plaintiff, testifies as follows: 
DIRECT EXA1\iiNATION. 
By Mr. Carney: 
Q. How old are you, Ernest Y 
A. 20 years old. 
Q. Where do you live? 
A. I live at Rocky Mount now. 
Q. Do you remember the accident of Mr. Shoemaker at a 
crossing near· Glade Hill, in this county, in December 19281 
A. Yes, sir. 
Q. Where were you living at that timeY 
A. I was living at Red,vood. 
Q. Where were you the day the acc.ident happened? 
A. I was hauling cord 'vood. 
Q. Where from toY _ 
A. I was hauling wood from over in the pines on ~Ir. Pres-
ton's place. 
Q. \Vere you any where near the crossing where this acci-
dent happened at the time the accident happened Y 
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A. Yes, -sir. 
Q. Where were you f . 
A. I guess I was about 100 yards from the crossing. 
Q. On which side of the crossing~ 
A. On the right side of the crossing, looking west. 
Q. Were you coming behind 1\Ir. Shoemaker, or were you 
meeting him Y 
A. Coming behind. 
Q. How far 'vere you behind him~ 
A. When I first saw him I was right behind him, he out-
drove me, I was heavy loaded, and he only had on 
page 73 ~ stove,. and he outdrove me, and he was about roo 
yards ahead of me when the accident happened. 
Q. How long had you been behind him, how far had you 
gotten behind him that you knew of? 
A. I guess about a. mile. 
,. Q. Did you hear the crash when the motor and wagon 
struck? 
fo.. Yes, sir. 
f Q. Had you heard the whistle blowY 
( A. No, sir. 
) Q. Had you heard the bell ring? 
, A. No, sir. 
/ Q. Was there anythillg to have prevented you from hear-
ing it~ 
, A. No, .sir, guess not. 
Q. Would you have heard the whistle blow or the bell ring 
had they blown or rung? . 
A. Yes, sir, I think so, I had been hearing them. 
Q. Did you go on down to the crossing immediately! 
A. Yes, sir. 
Q. When you got there, what did you see Y 
A. I saw them picking him up, putting him in the motor. 
Q. Did you see where they picked him up from~ 
A·. Yes, sir. . 
Q. Did you see where the motor stood~ 
A. Yes, sir. 
Q. Did you see anything in front of ~the motorY 
.A. Yes, sir. 
Q. What was itY 
· A. Piece of stove. 
pag·e 74 ~ Q. Was it jammed in front of the motorY 
A. Yes, sir. · 
· Q. Did you see them getting the stove from under the mo-
torf · 
A. No, sir. 
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Q. Did you look the situation over there after the motor 
had gone to take Mr. Shoemaker away~ 
A. Yes, sir. . 
Q. Explain to the jury whether or not you saw any evi-
dence of where wheels had .slid upon the track, or any sand 
had been aPJPlied ~. · 
A. No, sir, did not. 
Q. Did you see anything to indicate that the wheel had 
been locked and slid along the rail Y 
A. No, sir, not any sign at all. 
Q. Did yon, on the day after this accident, point out to 
Mr. Board and several others the place where Mr. Shoe-
maker was picked up from Y 
A.· Yes, sir. 
Q. Did you also point out to them the place where the 
motor was standing when you got down there Y 
A. Yes, sir. 
Q. Do you know who those g~ntlemen were besides Mr. 
Board! 
C. C. Lee: Objected to' as leading, the questions he is ask-
ing. 
A.. I just don't remember. 
Q. Did you point out to Mr. W. H. Ayers these. condi-
tions where the body was picked up from, and where the 
motor stood Y 
A. Mr. W. H. Ayers? 
Q. Mr. Willie ·Ayers. 
page 75} A. ·I disremember. 
Q. Did you point it out to Mr. B. T. Ayers 7 
A. Yes, sir. 
Q. Did you point it out to Mr. 0. S. Board Y 
A. I disremember now whether I did or not. 
Q. Do you know Mr. Board~ 
A. Yes, sir. 
· Q. To those you did point it out to, did you show them 
· the exact place where the man was picked up from and where 
the motor car stopped Y 
A. ·Yes, sir. 
Q. Was there still evidence there at that time to show 
these conditions Y 
A. Yes, sir. 
C. C. Lee: Object to the leading questions he is asking. 
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Q. Do you know how far from the crossing the stove was 
that you have stated was under the front of the motor? 
A. How far from the crossing? 
Q. Yes. 
A. About 25 yards, I think it was. 
· Q. Do yon know what part of the wagon was struck? 
A. Something like from the about middle way, from where 
the wheels went off the track. 
Q. Do you know about how long that wagon is with the 
mules hooked to it, from the heads of the mules to the rear 
of the wag·on, approximately¥ 
A. No, sir, I have an idea though it is about 20 feet. 
Q. That is assuming that the traces are 
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CROSS EXAMINATION. 
By C. C. Lee: 
Q. Ernest, say you were hauling cord wood that day f 
A. Yes, sir. 
Q. Where "rere you hauling that cord wood fromY 
A. Over in the pines, other side of Mr. Tom Ayers' house 
on the Preston place. . 
Q. Did Mr. Shoemaker catch up with you, or you catch 
up with himY · 
A. I drove out into the road and Mr. Shoemaker were in 
there. · 
Q. You just right behind him Y 
A. Yes, sir. 
Q. Did you see this accident Y 
A. No, sir. 
Q. Were you in sight of the crossing when it happened Y 
A. No, sir. . 
Q. You were not paying any p~rticular attention, listen-
g for the 'vhistle or anything, were you Y 
.. A .• No, sir. 
Q. It is possible the whistle could have blown and you 
not heard it, isn't it~ -
A. Yes, sir, could have did it. 
Q. You say Mr. Shoemaker got ahead· of you, did his 
horses trot any? 
A. No, sir, did I didn't see them. 
Q. That is a pretty steep grade just before you get down 
to the crossing on the public road, isn't it Y 
A. The 'vay ~fr. Shoemaker was going, yes, sir, little short 
bank. · 
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page 77 ~ A. Farmers are in the habit of trotting their 
mules down there, aren't they? You know 
whether Mr. Shoemaker trotted his mules down there? 
A. No, sir, I don't know. I never trotted down there. 
Q. Do you know whether Mr. Shoemaker stopped before 
he got to the crossing or not Y 
A. No, sir. 
Q. l{now whether he looked and listened f 
A. No, sir, do not. 
Q. ·You were walking at the usual gait and had a load of 
cord wood, and Mr. Shoemaker went on ahead of you? 
A. ·Yes, sir. 
Q. And he had a range on that wag·on 7 
A. Yes, stove on that wagon. 
Q. 0 ld range or new one Y 
A. Old one. 
· Q. Was it dry or muddy this particular day? 
A. It was dry, very dry, in the winter time, kinder. very 
still. 
Q. How can you tell on a railroad track whether the wheels 
of that motor slid or not Y 
A. See signs where they slide. 
Q. 'Vhat kind of signs 7 
A. Just sign of any kind, like you make,. just rub one piece 
of iron against another. 
Q. Rail is slick on top, isn't it 7 
A. Yes, sir, the rail is slick on top. 
A. The motor car is not as heavy as a locomo-
page 78 ~ tive, is it 1 
A. I don't know ho·w heavy it is. 
Q. If you. \Vould slide any wheels on that, it would not 
make any signs on the rail, would it, or do you know? 
A. No, sir, I don't kno,v. 
Q. liow far from the center of the crossing 'vas it that they 
picked up Mr. Shoemaker, you say you saw it, ho\v far· from 
ihe center of the crossing was it? . 
it.A. I would imagine it was about 50 feet. I didn't measure/ 
Q. Couldn't it have been 25 as well as it could 50? 
A. Yes, sir, could have been, I didn't measure it. 
Q. Right from the center of the crossing. The next da~, 
was there anything to show you were the motor had stoppi'd, 
when you showed these other gentlemen were it wasf 
A. Yes, sir. 
Q. What? 
A. Near where the motor stopped 'vas dirt pushed up from 
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under the ties, when the stove stuck in the ground, pieces of 
stove stuck in the ground from the motor pushing it. 
Q. Do you kno'v whether the place you showed there was 
made by the rolling of the stove over to get it off the track, 
or where it originally hit? .1 
A. I know it was that place. . 
Q. Did you see that stove under that motor, under the pilot 
of the motor Y 
A. Yes, sir, I saw it. 
Q. You know that is exactly the place Y 
A. Yes, sir, exactly the plac.e. 
. Q. Was it more than one.place that stove broke 
page 79 ~ the ground before it fina.lly :rested, or when it was 
moved afterwards Y 
A. No, sir, I don't think it was. 
Q. J nst the one place Y 
A. Yes, sir. 
Q. You live right near the Preston place, don't you Y 
A. No. sir. I lives about 4 miles from there. , 
Q. With reference to where the motor car stopped, where 
was Mr. Shoemaker when they picked him up? 
A. They was putting him in the motor when I saw him. 
Q. The11, you don't know where the picked him up from, 
do youf 
A. No, sir. 
Q. The blood you showed these gentelmen, then, could have 
eome from him while they were putting him in the motor, or 
nt any other time, conldn 't it 7 
A. Yes, sir. 
Q. You ·don't know whether the motor was moved backward 
or forward after they picked him up, or how, do you f 
A. No, I. just seen the motor stop. · 
RE-DIRECT EXAMINATION. 
By 1Yir. Carney: 
Q. Was there anything lying there on the track to indi-
cate where ~Ir. Shoemaker was lying? 
A. Y~s, sir. 
Q. What was itY 
A. There were blood. 
Q. In one puddle~ 
A. No, sir, it was. not really in one, puddle around beside · 
the ties, a.nd a piece of meat on the ties. 
Q. What kind of meatY 
page 80 }- A. Seemed like meat fro:g1 a man. 
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Q. Flesh from a man f 
A. Flesh from a man. 
Q. Is that the point where the biggest part of the blood 
wast 
A. Yes, sir. 
Q. You actually saw the .stove under the front of the mo-
tor, you said, I believe? -
A. Yes, sir. 
Q. Did you see them jack the motor up to get that stove 
out1 
A. No, sir. 
Q. Did you see them get the stove out f 
.I.\.. No, sir. 
Q. I believe you said Mr. Shoemaker traveled ahead of 
you for about a mile and he only gained about 100 yards 
on you during that timef 
A. Yes, sir. 
Q. And you had on a load of wood f 
A. Yes, sir. 
Q. Loaded with cord wood? 
A. Yes, sir. _ 
Q. As you a.pproach this crossing 011; the highway upon 
which you went, traveling in the way you were going, is there 
or is there 'not a cut and bank? 
A. A bank, you mean on the railroad~ 
Q. On the highway that you come down f 
A. ·Yes, sir, there is a bank. 
Q. Is there one on the railroad Y 
A. Yes, sir, kind of fill, the railroad comes up. 
page 81 } Q. Cut or fill¥ 
A. A cut, the railroad comes out, a kind of fill. 
Q. From the direction in which this motor· was coming, it 
is a cut or fill on the railroad f 
A. It is a cut. 
Q. Is there a bank to obstruct the view of a traveler on 
the highway so that he can't see the motor approach from the 
direction of Rocky Mount on the railroad Y 
A. Yes, sir. 
RE-CROSS EXAMINATION. 
By C. 0. Lee: 
Q. Ernest, how many miles an hour would your teaxr 
make loaded with cord wood f 
A. I don't know, sir. 
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Q. You would get from the crossing to Redwood in an 
hour, couldn't you f' 
A. To Redwood T 
Q. The crossing where this accident happened to Red-
wood, you could go that in an hour with your team, couldn't 
youf 
A. Yes, sir, I guess so. 
Q. That is four miles, isn't it f 
A. Yes, sir. 
Q. Then you were making about 4 miles an hour "ith 
your team, wo·n't you Y 
A. Yes, I were not making that much time then though, 
because the roads was not so good. 
Q. Did ~{r. Shoemaker, do you know whether or not Mr .. 
Shoemaker stopped at any time after he got out 
page 82 ~ of your sight ~ 
A. No, sir, do not. 
Q. You say that cut obstructs the view of the motor, doesntt 
itY 
A. Yes, sir. 
Q. Now, say a man sitting on a plank on a wagon, when he 
himself is 25 feet from the center of the crossing, who, if he 
looks to the right, how far down the track can he see the 
motor coming before the motor is at the crossing? 
A. I don't know, sir, I would imagine something like 100 
yards. 
Q. At that point where he eould see·. 100 yards down the 
track, he would have ample time to .stop his team if he saw 
a motor coming, couldn 't heY 
A. You speaking· about before he gets on the track 1 
Q. ·Yes. -
A. No, sir, he could not see very far. 
Q. I thought you said he could see 100 yards if he was 
sitting in the wagon 25 feet from the center of the railroad 
track? 
A. No, sir, no, sir, 25 feet, I didn't understand you. 
Q. Did you ever stop 25 feet back of the middle of that 
crossing on the public road from the direction in which Mr. 
Shoemaker came and look down that cut to see how far down 
the track you could see the motor~ 
A. No, sir, did not. 
Q. You could see the top of the motor a good distance 
down there couldn't you? 
A. No, sir, not very far, if you were back on the wagon. 
Q. Could see as much as 200 feet, couldn't you 1 
A. I have no idea.. · 
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Q. Now, Ernest, if a man looks and listens be-
page 83 ·} fore he gets, or when he gets up to that tra.ck, .if 
his team is clear of the track, couldn't he see far 
enough down the track to stop his team and not get hurt 1 
A. I don't know, -sir. 
Q. You can hear that motor a good distance, can't you Y 
A. Yes, sir. 
Q. If you were close to that crossing, and if you listened, 
you could hear that motor coming, if there wasn't any other 
noise to keep you from hearing, couldn't yonY 
A. Yes, sir, · 
RE-DIRECT EXAMINATION, 
By Mr. Carney: . · 
Q. Do you kno'v whether or not there was a sign post at 
that crossing the day of the accident~ 
A. No, sir, wasn't no sign post. 
Q. Do you know how long 1t had been downY 
l\.. No, sir. 
Q. Did you see it around there any where¥ 
A. No, sir. · 
Q. I believe you testified that a whistle could have blown, 
and you didn't bear it. I want to a.sk you what the condition 
of the weather was that day. 
A. Very still. 
Q. Was there anything to prevent you from hearing it if 
it had blown, or the bell had rung 1 
A. No, .sir, not more than the noise of my wagon. 
Q. You feel pretty positive tha.t you would have heard it if 
it had blown, don't you 7 
page 84 ~ C. C. Lee: Object to this question. 
Judge: Objection sustained. 
l\{r. Carney: I withdraw the question. 
"\Vi tness stands aside. 
1{. L. SHOEMA.I{ER., 
a witness for the plaintiff, testifies as follows: 
DIRECT EXAnfiNATION. 
By A. B. I-Iunt: 
(~. Did ~ron, J\Ir. Shoemaker, take photographs of this cross-
ing and the immediate territory there adjacent to it? 
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A. Yes, sir. 
Q. I hand you a picture and mark it No. 2, and ask you if 
you took that picture 1 
A. Yes, sir. . 
Q. Does that correctly represent the view at the angle at 
which the picture was taken Y 
A. Yes, sir. 
Q. What does t.l1at picture represent? 
A. That shows the highway and crossing, highway going 
over. 
Q. I desire to introduce Picture· No. 2~ and will ask you to 
tell the jury which represents, :first I will let you gentlemen 
see it (addressing jury). 
C. C. Lee: We object to the· introduction· of this picture, 
there is no evidence here that the condition of the crossing 
is the same as at the time the picture was taken. 
Judge : How long after the accident was the picture taken? 
A. Five months. 
Q. Was the picture taken in the spring or early 
page 85 ~ summerY 
A. Yes, sir. 
Judge : There would be quite a difference in the layout a.t 
, that time, Mr. Hunt. Let me s~e the picture. Had there 
been any other changes down there, Mr. Shoemaker, other 
than the foliage? 
A. No, sir, been a crossing sign put up is all. 
Judge: I will let the picture in, with instructions to the 
jury to take into consideration the foliage in the spring. 
H. D. Dillard: Counsel for defendant desires to note an 
exception to the court's ruling on this point. 
Q. Now, picture No. 2, come over here one second, Mr. 
Shoemaker, and tell the jury where the road here is on the 
picture. 
A. Here is the highway here (indicating on picture), this 
is the direction the wagon was going my brother 'vas on, go-
ing this way, the motor was· coming this way, out from in 
there (indicating). 
Q. Now, I hand you Picture No. 3, and I will ask you to 
explain to the jury what that is. 
A. That is the crossing. 
- ·- .. I ' 
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Q. What does that show! 
A. There is the highway crossing there, and this is the rail-
road. · 
Q. Now, I hand you Picture No. 4, and ask ·you to tell the 
jury what that represents. . · 
A. Well, this here now, this · camera is 333 feet to this 
here man you see standing up there, standing five feet away 
from the crossing over· on the side, he wa.S standing. 
Q. Tell whether or not that white handkerchief was placed 
tbe heigh.th of a mule's headY · ' 
A. That there was the heighth of a mule's 
.. page 86 ~ head 10 feet away, that picture was taken 10 feet, 
that white handkerchief was 10 feet from the 
grade crossing is where the white handkerchief is, he is 
standing in the road, he was 333 feet, the camera was up the 
track, and he· was standing there. 
Q. Is the crossing down here, the highway crossing, is 
down here where that white thing ist , 
A. Yes. 
Q. And the camera was up the railroad track, how far! 
A. 333 feet. White handkerchief is 12 feet over on the left 
hand rail, north. 
Q. I hand you picture No. 5, which is a picture of the motor 
with a man's hand eleva.ted, what was that man's hand eleva-
ted, to what heighth? 
A. 72 .inches. . 
Q. Is that a picture of the motor! 
A. Yes, sir. 
Q. Is that a. picture of a man standing there Y 
A. Yes, sir. 
Q. What were his hands forT 
A. For a view of the motor, he put his hands up there 72 
inches high, then put his hands above him. 
Q. You asked the motorman where his head would be sta-
tioned, and he showed you f · . 
A. Yes, sir. . 
Q. And this· picture was taken with the hand at the place 
where the motorman's head would be located e 
A. Yes, sir. 
Q. On Picture N' o. 3, which is the plainer view 
page 87 ~ of the highway crossing-
It is agreed by counsel for plaintiff and defendant· that 
the wagon was coming from the north going south, and motor 
car going West to East. 
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Q. This picture. shows an embankment immediately to the 
right of the driver of a vehicle as it approaches the railroad 
track, tell. the jury how high that embankment is Y 
A. That there bank there is, I guess that cut is 20 feet deep. 
Q. Oould a ·man seated in his wagon see, with his mules' 
heads 5 feet from the· track, could he see up that track at all T 
A. No, sir. · . 
Witness stands aside for time being, so, for a matter of 




Examination by A. B. Hunt: 
. Q. Dr. Johnson, at the time that Mr. Shoemaker was 
brought to your hospital, was he rational Y 
A. He was. 
Q. Could he describe .the scene to you Y 
A. He did. . · 
Witness stands aside. 
KELLY SHOEMAKER, 
recalled: · 
DIRECT EXA~fiNATION, continued. 
Q. Mr. Shoemaker, at what distance up the track from 
the crossing could a motorman see an object as high as a 
mule's head emerging from behind the bank on the 
page SS ~ highway and approaching the track~ 
A. 333 feet. 
Q. Did you measure that' 
A. Yes, sir. 
Q. The picture 'vhich you introduced, that had a handker-
chief, a white object, I believe you teel us that that was held 
the heil}hth of a mule's head, and 12 feet from the track? 
A. Yes, sir. 
Q. Gould a man approaching that track sitting in a ·wagon 
see the train coming fro1n the direction of Rocky ].\fount, un-
til hi.s horses or mules "TP"~ on that tract 1 
A.· No1 sir. · 
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CROSS EXAMINATION. 
By C. C. Lee: 
Q. Mr. Shoemaker, you are a brother of the plaintiff and 
injured party are you not, and his committee? 
A. Yes, sir. 
Q. lVIr. Shoemaker, you say that a man driving a wagon, 
sitting on a plank across the wagon, could not see back up 
the track, that is to the west a.t all until his mules. were on the 
track? 
A. No, sir, he couldn't see it until he got on the track, if he 
'vas back in the wag·on he couldn't see up the track until the 
team got on it. 
Q. Mr. Shoemaker, granting that this is the highway that 
comes ·down there, and 1\Ir. Shoemaker coming down this 
way, now this is the motor coming down this way, in other 
words this is north, west, .south, and east, isn't it (indicating 
by map) a fact that a man sitting 011 a wagon at this point, 
which is marked on this map as "B", which is 25 feet from 
the center of the track, couldn't he see the motor 
page 89 ~ back here 157 feet from the crossing¥ 
0: No, sir. 
Q. You deny that as a matter of fact? 
A. Because you can't see it. 
Q. You are sure he can't? 
A. Yes, sir. 
Q. You are as positive of that as of any other statement 
you have made 011 this witness stand, are you 1 What pre-
vents him from seeing it? 
A. The bank there. 
Q. At a distance of 60 feet from the center of that cross-
ing, directly opposite from tha.t point, how high is the top 
of that cut? 
A. 60 feet back from the highway? 
Q. Yes, from the center of the point whel'e the highway and 
railroad cross 1 
A. Yes, that distance I don't kno,v, I imagine it is around 
15 feet. 
Q. Isn't it a matter of fact that it is only 9 feet'Y 
A. I don't know. 
Q. Ho'v high is the hank right where the cut ends ·1 
A.. Next to the road 1 
Q. Yes. 
A. \Veil, tapers down to about where it comes to the road 
some four feet, I imagine. 
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Q. Doesn't that cut taper down to nothing out on the west 
side of that road? 
A. No, sir. 
Q. You are positive of that also~ 
page 90 ~ A. No; sir, there is a bank there. 
Q. But doesn't that bank coine down to nothing 
on the west side of that road? · 
A. No, sir. Next to the road there is a bank on the high-
way, which i-s four feet high. _ 
· Q. Where this crossing is, the railroad is built up above 
grade, it is a fill where this crossing is instead of a cut, isn't. 
itf 
A. There is a fill put in there for the highway. 
Q. Isn't there a fill there for the railroad and one for 
t.he highway? 
A. I don't think so, there is a fill below the crossing for the 
railroad. · . 
Q. 1\fr. Shoemaker, do you mean to say that at any point 
that a driver of a "ragon, in that wagon, can't see a motor com-
ing down this track unless the mule is on the track Y 
A. The mules get on the track before he can .see it. 
Q. You mean to say the mules have got to be on the track 
before he can see up that track, with the driver on the wagon? 
A. Yes, sir. . 
Q. You are positive about that as you are of any other 
statements you have made. The·se photographs which you 
testified you took and introduced in evidence, when were 
these taken~ 
A. They was taken about June, I reckon. 
Q. June 1929? 
A. Yes. 
Q. The ground there wasn't in the same condition last De-
cember 19th as it was when you took these photographs was 
itf 
A. Not much difference. 
page 91 ~ Q. Did you see it at the day of the accident Y 
A·. No. 
Q. Isn't there a difference from December to June in a 
change of the landscape and the land there? · 
A. Well, I don't know a.s there is any. 
Q. Do the trees have the same amount of leaves on them 
in December as they do in June? 
A. N.o, the trees were put out some. 
Q. You could see through them then, in other words they 
Jtad no foliage on them then Y 
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A. Yes, they had foliage on them. 
Q. In December 7 
A. No, when the pictures were taken. 
Q. I show you a picture here, marked 3. Does that picture 
portray the condition th~re at that crossing on December 
19th, 1928, with the exception of the fact. that the trees at the 
time the photograph was taken have foliage? 
A. The most of them trees there is pine trees, their foliage 
stays on all the time. 
Q. Did you testify that the crossing there was in the same 
condition, with the exception of the foliage on the trees, at 
the time you took these photographs as it was in December~ 
A. Except that crossing sign, I believe it is . 
. Q. Do you know whether that crossing sign was there on 
December 19th 7 
A. I didn't see it, I wasn't there. 
Q. Then you don't kno'v that. the crossing was in the Sl\me 
condition last December, with the exception of 
page 92 } foliage, as the time you toqk the photographs, 
do you~ · 
A. I was there the 26th of December, I was there after the 
accident. · 
Q. But you don't know the condition of the crossing on 
December 19th, do you 7 
A. No, sir. 
Q. Then these photographs portray the condition of that. 
crossing at an entirely different time from the time the aooi-
dent happened. 
A. Yes, different time. 
Q. You don't know whether the road had been changed or 
unything in that time, do you? 
A. The road had not been changed. 
Q. How long have you been living in Roanoke? 
A. A little over five years. 
Q. Where did you live before you went to Roanok~f 
· A. Glade Hill. 
Q. Lived with your brother? 
A. No, sir. 
Q. Your brother, Mr. Ike Shoemaker, lived on the Preston 
place at one time, didn't he~ 
A. When he was a kid, he lived there for a while. 
Q. The railroad was at the same place then as it is now, 
wasn't it? · 
A. Yes, sir. 
Q. The same crossing was there at that time as is there 
now, wasn't itf 
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Q. What is the question! · 
Q. The same railroad grade crossing when he 
page 93 }- was living on the Preston place was there as it is 
nowY 
A. Yes. . 
Q. And he was familiar with the country there, with the 
railroad and road, and knew he was coming to the railroad 
crossing, didn't heY 
A. Yes. 
Q. Didn't he work a farm right across the railroad fo1· 
Mr. Preston ~ · 
A. "\VhenY • 
Q. Some time in the past. 
A. He worked there when he was just a kid. 
Q. Didn't he also work a.t Tom Ayers placeT 
A. I don't know, let's see, I believe he 'vorked that place 
a while. · 
, Q. That was ae-ross the railroad from the Preston place 1 
A. Yes. 
Q. Then your brother was entirely familiar with tha.t rail· 
road crossing, and the exact location of it, wasn't heY 
A. Well, he knew the crossing, I guess, I don't know how 
familiar he was with it. 
Q. He knew the crossing, knew the railroad and the public 
road didn't heY 
A. I don't know how familiar he was with it. Q. He has lived around Glade Hill all his life, hasn't he~ 
A. No, not all his life. 
Q. Where did he live other than Glade Hill. 
A. In West ,Virginia. 
Q. How long ago was that7 
page 94 }- A. A good many years, I don't know exactly. 
Q. But then he came back and has been living in 
the vicinity of Glade Hill ever since? 
A. Yes, he lived back across the river from Glade Hill 
for a while. 
Q. And he was raised up near the crossing¥ 
A. No ans,ver. 
Witness stands aside. 
B. A. BENNET'I\ 
a witness fqr the plaintiff, testifies as follows: 
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DIRECT EXAMINATION. 
By Mr. Carney: 
Q. J\tir.- Bennett, did you measure the wagon with Mr. J{el· ~ 
ley Shoemaker and Mr. R. E. Hutcherson Y 
A. Yes, sir, I did. 
Q. When did you do that 7 
A. I don't remember the date. 
Q. Do. you remember the measurement~ 
A. No, I don't, we set them down. 
Q. Did you sign the statement in which you set them down? 
A. Yes, sir. 
Q. What wagon was that you measured? 
A. A wagon we had down home, two horse wagon. 
Q. Was that the wagon in which Ike Shoemaker was rid-
ing the day he was struck on the crossing down there T 
A. Yes, sir. 
Q. I will ask you to look at this paper, Mr. Bennett, a.nd 
see 'vhether or not that is the pape-r you signed 1 
page 95 } C. C. Lee: Counsel for defendant objects to this 
question on the ground that it is taken without no-
tice to counsel for the plaintiff, and is prohibited by the 




Q. 1Vfr. Bennett, what was the length of that wagon from 
the head of the. mules to the rear of the wagon, with the trace~ 
stretched? 
A. 19 feet, 9 inches. 
Q. Did you measure the heig hth of the mules head f 
A. Yes. 
Q. Were they the same mules that Ike Shoemaker was driv-
ing the day he 'vas struck¥ 
A. They were. 
Q. What was the heighth of their heads? 
A. 75 inc.hes, heighth of mule and head. 
Q. "\Vill you state how high the body of the wagon, the bed 
of the wagon was from the gTound. 
A. Top of the wagon bed, 52% inches high from the ground. 
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CROSS EXAMINATION. 
By H. D. Dillard: 
Q. Mr. Bennett, you say you measured the wagon that 
Mr. Shoemaker was riding in f 
A. Yes, sir. 
Q. Didn't do much harm to the wagon then, did it f 
A. Well, it did it up considerably. 
Q. What harm did it do? 
A. Tore the rear wheels up, split the rear end of the wa-
gon bed, broke the side boards slightly. 
page 96 ~ Q. Mashed the rear wheels down some, didn't it·? 
A. Yes, knocked .some spokes out, and the tire 
off of one wheel, I think the tire wa.s on one wheel. 
Q. You measured the length from the mules' head to the 
rear· end of the wagon f 
A. Yes, .sir, 19 feet some inches. 
Q. Pretty close to 20 feet f 
A. Yes, sir. 
Q. When the mules came in sight of the railroad, how did 
they have their heads-up or down f 
A. I don't know. 
Q. You measured them with their heads stuck up, didn't 
you? 
A. No, in ordinary position. They were up to the wagon, 
we carried them up to the ·wagon to measure them. 
Q. You don't know how their heads were when they started 
on the track, whether they had them down or up, do you f 
A. No, I don't know. -
Witness stands aside. 
ROSS HUTCHERSON, 
a witness for the plaintiff, testifies as follows: 
DIRECT EXAMINATION. 
By P. H. Dillard, J r: 
Q. Where do you live, Mr. Hutcherson f 
A. I live in this county. about 18 miles southe~st of here. 
Q. Do you hold any office of this county? 
A. I am Justice of the Peace down there. 
Q. Mr. Hutcherson, did you make any measurements along 
with Mr. Bennett and some others of this wagon Mr. Shoe-
maker was driving? 
A. Y e.s, sir. 
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Q. I hand you a little piece of paper here, just 
page 97} to refresh your memory, and I will ask you to 
state to the jury how long that wagon was from 
the heads of those mules to the end of the· wagon, with the 
traces stretChed? 
A. Well, the wagon bed was 52% inches high from the 
ground, the heighth of the mules and heads was 75 inches, and 
19 feet and 9 inches was the length of the wagon and mules. 
Q. That was the measurement you found when you went 
there that day? 
A. Yes, sir. 
Q. You mean across the plank, or the bottom of it! 
A. I don't remember the way we fixed it, but it is abso-
lutely correct, but I don't remember about that. 
Q. There is a plank that goes across the wagon, ~d you 
measure from where that plank sets, to the ground, or the 
floor of the bed of the wagon, do you recant 
A. No, sir, I do not. 
Q. Mr. Hutcherson arc you familiar with this grade cross-
ing where Ike Shoemaker was injured Y 
A. Why I have crossed it a number of times in my life. 
Q. Lived there in the neighborhood t 
A. Not so very far. 
Q. All your life, haven't you Y 
A. Yes, sir. 
Q. If a man driving from the north side of the track, go-
ing as Ike Shoemaker wa.s going that day, going South, would 
have stopped his team so that his mules' heads would be in 
three or four or five feet of that crossing, would it be possi-
ble for a man to see a train coming up that track coming from 
the direction of Rocky Mount Y 
A. If he stopped the mules how far from the 
page 98 } track~ · · , 
Q. Three, or four or five feet from the track. 
A. I wouldn't think so. 
Q. Why? 
A. Well, there is a b~d bank there, I have stopped there, 
I never noticed it so particular until .since this happened, I 
stopped and looked. 
Q. Could you see anything coming when you looked Y 
A. Not until I got up practically on the track, mighty close 
to it. 
OROSS EXAMINATION. 
By C. C. Lee: 
Q. W a.sn 't anything coming when you looked, waa it 7 
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A. Why no, don't kno'v that there was, wasn't anything in 
-sight. 
RE-DIRECT EXAMINATION. 
By P. H. Dillard: 
Q. Could you see the track f 
A. I wouldn't think you can, I haven't taken any measure-
ments, but I have taken .special notice of it, you have to get 
close to it, practically on it. 
Q. I mean 5 or 6 feet back from the track driving a mule 
and wagon, could you see that track T 
A. I wouldn't think so. 
RE-CROSS EX~1INATION. 
By C. C. Lee: 
Q. Ho'v tall is that motor car 'vhich runs on the F. & P., 
which hit 1\fr. Shoemaker 1 
A. I couldn't tell you to save my life. 
Q. With that coming along the track, you could see the top 
before you could see the track, coming up through that cut, 
couldn't you T 
A. You mean if you 'vas on the track T 
Q. I mean to -say, if you were 20 or 25 feet back 
page 99 } from the center of the crossing, couldn't you see 
top of tha.t motor car coming through the cut at a 
good distance to the right 1 ' 
.A. I don't think you could see it 1 
Q. Did you ever see it? 
.A. I have stopped and looked for curiosity since this ac-
cident happened. 
Q. Were you ever there looking· when the motor car came 
b 2 . y. 
A. No, sir. 
R.E-DffiECT EXAMINATION. 
By P. H. Dillard, Jr.: 
Q. Do they run steam propelled engines on this road from 
here to ·Pen HookY 
A. Yes, sir, .some times. 
Q. About l1ow often? 
A. I tl1ink they claim to run it about once a week. 
Q. You have seen steam engines going by many a time on-
that track, haven't you Y 
I 
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A. Yes, sir. 
Q. Before this accident happened, ha:ven~t your 
A. Yes, sir. Q. Since? 
A. Yes, sir. 
Q. Did you ever pass at this crossing before this accident~ 
A. Yes, sir. 
Q. Do you recall whether or not there was a railroad sign 
erected there. or not Y 
A. Grossing sign1 
Q. Yes, sir. 
A. No, .sir, I do not. 
page 100 }- RE-CROSS EXAMINATION. 
By C. C. Lee: 
Q. This motor car tha.t 'vas in the collision with Mr. Shoe-
maker isn't run by steam, is it? 
A. Why, I think not, no, sir, by gasoline. 
Q. That makes h'ro trips a day each way, doesn't it 7 
A. Two trips a da:y each 'vay, yes, sir. 
Wi b1ess stands aside. 
FRED BROWN, 
recalled for Examination by Mr. A. B. Hunt: 
Q. 1\fr. Brown, your father lives how far from Glade HillY 
A. Two miles, I expect, something like that. 
Q. In Decembe·r 1928, were you attending school any where ~ 
A. Yes, sir. 
Q. WhereY 
A. Lynchburg. 
Q. Did you or not, on Sunday during that Christmas, a.t 
your father's home, tell Mr. J. T. Dudley and others that the 
'vhistle on tlris motor car did not blo,vf 
C. C. Lee: "\V:e object to his impeaching his own witness: 
Judge: "\Vhy do you think you have a right to ask that 
question? 
A. B. Hunt: Because of the adverse attitude of this wit-
ness we would have a right to impeach him along the line he 
has been shown to be adverse. I don't kno'v of any rule 
along that line. 
Objection overruled. 
Ruling of Judge excepted to by counsel for defendant upon 
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the grounds that a person has no right to lay the foundation 
for the impeachment of his own witness. 
A. No, sir, I did not. 
Q. Prior to the time of the accident T 
page 101 ~ A.. No, sir, I ~id not. 
Judge: When did you find out about that question you are 
asking? 
Mr. Hunt: Since the dinner adjournment. 
Witness stands aside. 
J. T. DUDLEY, 
a witness for the plaintiff, testifies as follows: 
DIRECT EXAMINATION. 
By.A. B. Hunt: 
H. D. Dillard: Counsel for defendant wish to enter an ob-
jection to the testimony of this 'vitness on the same grounds 
as given to that of Fred BroWn, they have no right to im-
peach their own witness. 
Q. Mr. Dudley, you live in Franklin County~ 
A. Yes, sir. 
Q. How long have you lived here.Y 
A. All my life, 53 years. 
Q. Are you related to Mr. Shoemaker? 
A. No, sir. 
Q. Are you related to Mr. Brown, who has just left the wit-
ness stand Y · 
A. Yes, a little distant relation. 
Q. Were you at the home of Mr. Brown's father during 
Christmas week of 1928? 
A. Yes, sir. 
Q. I will ask you whether or not Mr. Brown told you any-
thing about the blowing of the whistle with reference to the 
accident of Mr. Shoemaker. 
A. Well, I was there at Mr. Forest Brown's some time dur-
ing Christmas, his son 'va.s in here from school, 
page 102 ~ he had been going to school in Lynchburg, and he 
eome in fr_om school, and I think he was on his 
way home when this fellow was struck with the motor, and we 
was talking about the case, you know, about how it happened 
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and everything, and I just reJ)€ated to Fred Brown,· that is 
his son, I said did he blow the whistle, and he says no, he 
never blew the whistle. 
C. C. Lee: I wish you to instruct the jury that the testimony 
of Mr. Dudley is not he to be considered as sustaining the 
c.harge of negligenc.e by the plaintiff, but merely goes to im-
peach the plaintiff's own witness, Mr. Brown.· 
Judge: That is the law. This testimony is not evidence in 
so far as proving his negligence is concerned, but only goes 
to show the credibility of Mr. Brown's testimony. 
Witness stands aside. 
0. S. BOARD·, 
recalled by plaintiff, testifies as follows: 
. DIRECT EXAMINATION. 
By Mr. Carney:· 
Q. Mr. Board, I believe you testified when you were on the 
stand before that Ernest Holland showed you where Mr. Shoe-
maker was picked up from and where the motor was standing 
when he got there after the accident, the day after it Y 
A. Yes, sir, the next· morning. 
Q. Have you since tha.t time made measurement of the dis-
tances as outlined to you by Ernest Holland ~ 
A. Yes, sir. 
Q. Did you make memorandum of them at the time of the 
taking of these measurements Y 
A. Yes, sir. . 
Q. Do you have that memorandum Y 
A. Yes, sir. 
page 103 } Q. Will you state how far it is from the cen-
ter of that crossing to the point where Mr. Shoe-
maker 'vas picked up from, according to the point as pointed 
out to you by Ernest Holland? 
A. 50 feet is what I measured. 
Q. At the time Ernest Holland. showed you this point, could 
you see evidences of bloodY · 
A. Yes, sir. at the end of the tie wl1ere he was picked up, 
there was a little bunch of hair laying on the side of the rail, 
right sharp rock sticking up right opposite it, if you could 
step on the end of the tie, the lugs would bubble up, 50 feet 
from the center of the crossing, blood under the tie. 
Q. Would th3Jt be east from the center of the crossing! 
r 
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A. Well, I don't know which way you would call it, the 
crossing is like right here (indicating), and it was down the 
track towards Pen Hook. 
Q. That is east then down the track. Did you also measure 
the dist_ance to the point from the center of the crossing to 
where the motor 'vas standing as pointed out to you by Ernest 
Holland~ · 
A. Yes, sir. 
Q. What was that distance Y 
A. 120 feet. Q. Did you see anything there to indicate where this motor 
stopped? 
A. Well it wa,.s a. piece of the old stove, and old cross tie, 
where the frame· struck, and drit backed up along the track. 
Q. Did you see any evidence of ·where the stove was on the 
track between that point and the crossing! . 
. A. You could see along on the ties where it 
page 104 ~ tore them in two, and knocked them up. 
Q. Did you see any evidence beyond that point 
of where the stove had been? 
A. No, sir. 
Q. Do you kno'v whether there was a. crossing sign up ~ 
A. There was one there, but it won't up, it was laying 
over on the bank on the left side of the crossing. 
Q. Are you familiar with the team of mules and the wagon 
that Ike Shoemaker 'vas driving on this day? 
A. I have seen them right smart, know them pretty well. 
Q. Assuming that this wagon was being driven over this 
crossing, going towards the main highway, which is south, 
could a man sitting in the center of that wagon see up the 
track 'vhen his mules were five· or six feet off from the track? 
A. No, sir, I don't think they could. · 
Q. Why? 
A. Well, the railroad comes down between a big cut, and 
the other road comes over, and it is in a cut, and this bank 
tapers, the railroad is a little higher than it is where the 'va~ 
gon would be, and you couldn't see over that bank. 
Q. When the driver of the team under those conditions 
would get so he could see, 'vhere would the mule be 7 
A. They would be across the railroad track. 
Q. On the railroad track ? 
A. Across the railroad track. 
Q.- You mean across tl1e other side of the track, or on the 
track? 
A. Their heads would be across the railroad, when you 
F. & P. R. Co. v. K. L. Shoemaker, Committee, etc. 109 
would be sitting middle 'vay of the wagon, time you could see 
up through the cut there. 
page 105 } Q. Where 'vere you on the date of this acci-
dent¥ 
A. I sa,ved wood tha.t morning, I 'vent to Glade Hill that 
afternoon,. when it happened I was down there at Mr. Hurt's 
barn, I "ra.s coming home from Glade Hill. 
Q. Do you know whether or not the defendant railroad com-
pany operates steam engines on its line of railroad Y 
A. ·Yes,· sir, they operate it. 
Q. Have you actually seen steam engines operating on this 
railroad Y 
A. Yes, sir. 
Q. Before- this accident~ 
A. Yes, sir. 
Q. Have you seen them since the accident? 
A. Yes, sir. 
·. 
C. C. Lee: vVe wish to object to the questions and answers 
of this witness, and the ones preceding him, relative to 
whether or.not a steam locomotive is run on this railroad, on 
the ground that it is immaterial and irrelevant, that all the 
testimony here, so far, ha.s been that the collision was be-
tween Mr. Shoemaker's wagon and a gasoline motor car of the 
Franklin & Pittsylvania Railway Company, and that the ques-
tion about. the locomotive is i1nmaterail and irrelevent. 
Motion overruled-Exepted to by counsel for defendant 
on the above grounds. 
page 106} CROSS EXAMINATION. 
By C. C. Lee: 
Q. Ho'v did you happen to make all those measurements? 
A. I had a cutting one day, and Mr. Shoemaker and Mr. 
Carney came· up there and asked me to make them. 
Q. You made them at the request of ~ir. Kelly Shoemaker 
and ~fr. Carney, and tl1ey 'vere present? 
A. Yes, sir, they were present, they didn't do any of the 
me~suring, they ·was there. 
Q. No,v, 1\fr. Board, granting· that this is thi.s road coming 
down this '"tay (indicating by map) that :Wir. Shoemaker was 
coming down, and that this is the railroad, a.nd this is west 
and that is east, isn't it a fact that a man .sitting on the top 
of wag-on at a point 25 feet from the center of the crossing 
can see the top of the motor car up here in this cut 157 feet 
from the center of that erossing? 
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A. No, sir, he can't do it. 
Q. Can't see the top of it~ 
A. No, sir. 
Q. Have you ever made that measurement? 
A. I have done this, I was hauling wood out over there 
1 2 months ago, I drove in that flat and stopped my team and 
listened for the motor, and I couldn't hear it, and about the 
time the horses got nearly to the road, that mule of mine 
gave a lunge, and the motor was right at me. 
Q. The motor was far enough back, you had time to get 
across? 
A. Yes, as I got across, the fenders had missed me about 
like that, but if it hadn't been that my mule was scared, it 
would have hit me .. 
Q. You state as a matter of fact, if you are 25 
page 107 ~ feet from the center of that crossing, on top of 
a wagon, you can't see the top of that motor car 
157 feet up·. that track? 
A. I do. 
Q. Have you tried that experiment? 
A. I tried one about a year ago, I was hauling wood over 
there, I have tried that, but you can't see up there, I know 
lli~. . 
Q. You know you· can't~ 
· A. Yes, sir, I know you can, if I am sitting on the wagon 
on n load _of wood I ought to see up there, if you could. 
Q. If you are sitting on a plank on top of a wagon 53 inches 
from the road, and your body extending 21h feet from the 
blank, how high is your head from the ground? 
A. Well how tall would I be from the plank up to the top 
of my head? . 
Q. 21;2 feet from the plank to your head. 
A. Two and a half and four would be six ari.d a half, lack 
two inches of being 7 feet. 
Q. Then you say from a point 7 feet high, back 25 feet 
from the middle of that crossing, that you can't see the motor 
157 feet back up the track? 
A. I say that, yes, sir. 
Q. You are as positive of that as you are of any other 
statement you have made on this witness stand, are you~ 
A. Yes, sir. 
Witness stands aside. 
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page 108 ~ BESSIE MACKENHEIMER, 
a witness for the plaintiff, testifies as follows: 
DIRECT EXAMINATION. 
By lvir. Carney: 
Q. · Y" our name is Bessie Ma~kenheime_r, where do you live~ 
.. A. I live at Glade Hill. · 
Q. Is your name Bessie Mackenheimer or B·essie GillY 
A. Bessie Mackenheimer. 
Q. Are you going to school any where now? 
A. No, I am at home. 
Q. Do you remember the day that Mr. Ike Shoemaker was 
struck on a crossing near Glade Hill in this county? . 
A. I do. 
Q. Where were you~ 
A. I was sitting in the rear end of the. motor on the left 
hand side. 
Q. Where were you coming from and going to? 
A. Coming from Roanoke, Virginia, going home to Glade 
Hill. 
Q. Where did you get on the motor? 
A. Here in Rocky Mount. 
Q. Will you explain to the jury just what you know about 
this accident, a.nd the way it happened. 
A. I was sitting in the rear end of the motor, 1 didn't see 
::1\Jr. Shor1naker 'vhen he was struck, and then, what you 
meant · · 
Q. Prior to the accident tell what you know about it. 
A. Well, I didn't see Mr. Shoemaker when he was struck, 
if the whistle blew, I don't remember, after it stopped they 
picked him up and brought him in and set him up in the ·mo-
tor, I places a coat, gentlemen, I want to say, you may not be-
lieve it, but I feel that I did more to save Mr. 
page 109 ~ Shoemaker's brother's life than any body else, be-
cause when they .brought him in, they set him up 
there straight, I don't belie-ve he could have lived like that, 
then I took this coat off and placed it under his head so he 
could rest, I could see that it gave him so mueh rest, I -hon-
estly believe that was the only thing helped to keep the breath 
in him. 
Q.- Did the whistle blow before this accident happened Y 
A. I don't remember. · 
Q. Did the bell ringf 
A. I don't remember. 
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Q. How fast was the motor going at the time· of the acci-
dent! · 
A. Well, I am not a very good judge of the rate, but I im-
agine 12 or 13 miles an hour. 
Q. How far beyond the crossing, after striking Mr. Shoe-
maker, did the motor go before it stopped~ 
A. Well, I imagine about 100 feet. 
Q. Did you have any sensation at the time of the impact, 
when the motor struck the \Vagon, did you hear it or feel itY 
A. No, it seemed the collision and the cracking of the glass 
a.ud the whole thing .seemed to happen at once. 
Q. Prior to that time, did you feel the application of the 
brakes on that motor carT 
C. C. Lee: This question objected to in that form. 
A. Well, as I first stated, the collision, seemed that the 
brakes and clash and all was a.t the same time, everything 
happened at the .same time, everything \Vas moving on smooth, 
and. nobody paying any attention to anything until the col-
lision, and then it all happened at once, the jarring of the mo-
tor, and the cracking of the glass, brakes scraping, every-
thing happened at once. 
Q. Do you kno'v how far Mr. Shoemaker was 
page 110 ~ beyond the crossing-where he \Vas picked up 
from? 
A. Half the distance, I would say, about 50 feet. . 
Q. Do you know whetl\er or not there was a crossing sign 
at this crossing? · 
A. I don't remember. · 
Q. Who else was on that motor besides you Y 
A, Myself, 5 section men, the boss of those men, the motor-
man and another white man. 
Q. Where were those section men? · 
A. Standing up in the baggage, the boss was sitting on the 
right hand side of the front of the motor carrying passen-
gers, and the 'vhite man was in the bag-gage room also. 
Q. Were those section men in the other part stai1ding up 
or sitting downY 
A. They were standing up, I believe, I wouldn't say all of 
them, I think the biggest portion was standing up. 
Q. Could you see anything in the front part of the car be-
yond those men Y 
A. On the glass of the motor? 
Q. Could you see the track or anything in front of the car V 
A. I won't say that I could see the track, I couldn't have 
• 
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seen the track by the section men standing up, I couldn't see 
the track. 
Q. Explain to the jury just how _the car was made up, one 
or two room. 
A. Made up of two rooms, the motorman in front. 
Q. The motorman in front in one room, and is 
page 111 ~ there a partition. 
A. There is a partition. 
Q. Is there a door in that partition? 
A. A swinging door~ I don't remember. 
Q. A door of any kind? 
A. Yes, there is a door. 
Q. Of what material is this partition made out ofT. 
A. I don't kno,v, you mean this partition 7 I think it is 
made of wood. · 
CROSS EXAMINATION. 
By H. D. Dillard: 
Q. You were sitting in the motor, right at the rea.r of the 
passenger compartment, on the left hand rear -seat, won't 
vouY 
.. A. I was. 
Q. You couldn't see down the tract at allY 
A. No, sir. 
Q. And you didn't see Mr . .Shoemaker until after he was 
hit~ 
A. Not until after he was hit. 
Q. You didn't get out of the car at all7 
A. No, sir. 
Q. They brought him in there and they carried him off, 
and you tell the jury you never left the car and went out-
side? 
A .. No, I .didn't go outside. 
Q. How do you kno'v the car went 100 feet and his body was 
50 feet, and all these things you have testified to, if you never 
left your seat and got out of the car? 
A. I don't know, I just said about that. 
Q. You didn't see any of it, how can you tell the jury any-
thing about it f .· 
A. The door was left standing open when they 
page 1!2 ~ went back and picked him up, the back door of the 
motor was open, I could see out through the door .. 
Q. Then he was behveen the motor and the crossing, was 
heY 
A. I was still in the motor when they pic.ked him up. 
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Q. But he was lying between the motor and the crossing~ 
A. Yes, sir. 
Q. Then you are just guessing at how far _he was and the 
tneasuretnents you give? 
A. Just guessing. 
Q. Do you remember talking to Mr. T. A. Holland a.t Glade 
Ifill a short time after the accident? 
A. Yes, sir. · 
Q. Didn't you tell him there that the motorman did every-· 
thing in his power to avoid that accident, but ju.st simply 
couldn't help it? 
A. B. Hunt: This question is objected to, she never has 
said he failed to do anything to avoid ~t. 
H. D. Dillard: She testified the brakes had never been ·ap-
plied. 
A. B. Hunt: She didn't say anything like that. . 
Judge: The objection is sustained. You can fill in what 
Mr. Holland 'vould testify to. 
Witness stands aside. 
·page 113 ~ W. H. AYERS, 
a 'vitness for the plaintiff, testifies as follows: 
DIRECT EXAMINATION. 
By Mr. Carney: 
Q. Where do you live, Mr. Ayers? · 
A. I live down near Glade Hill. 
Q. Are you familiar with the crossing where Mr. Ike Shoe-
maker was struck by the F. & P. train f 
A. Yes, sir. 
Q. Do you know when the accident happened~ 
A. I remember the time, not just the day. 
Q. Do you 1m ow what month it was f 
A. No, I never paid any attention. 
Q. Did you go to that crossing soon after the accident hap-
pened? 
lt. \V ell, I passed along there something like a "reek or ten 
day afterwards. 
Q. How long had it been before that since you had been 
by there? · 
A. I don't know exactly, I am going by there pretty often. 
Q. Was there a crossing sign there? . 
A. Yes, there was a crossing sign there. 
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Q. When did you see it Y 
A. I seed it before the accident, a sign ther~ on the ground. 
Q. Was it standing up ~ 
A. No, sir. 
Q. Lying on the ground f . 
A. Yes, sir. 
Q. Where were you the day the accident happened? 
A. Well, I was at Mr. Charlie Edwards'. 
Q. How far is that from the crossing? · . 
A. Well, I guess something like a mile and a half, some-
thing like that. 
Q. Do you know whether or not they operate 
page 114 ~ steam locomotives on this railroad Y · 
A. Yes, they run steam locomotives over it. 
C. C. Lee: This question and answer objected to on the 
same grounds as given above. 
Judge: Objection overruled. 
Exception noted by counsel for defendant. 
Q. :Qid they operate steam locomotives over this road be-
fore the accident 7 
A. Yes, sir. 
Q. Do they operate them now~ 
li.. Yes, they go down now. r . :--------.- -:-·- .. , ....... --·. --~--: . 
Witness stands aside. 
B. T. AYERS, 
a witness for the plaintiff, testified as follows: 
DIRECT EXAMINATION. 
By P. H. Dillard, Jr.: 
Q. Where do you live, Mr. Ayers Y 
A. Two miles from Glade Hill. 
Q. How far do you live from the scene of this accident t 
A. 1h a mile, about. 
Q. Are you familiar with that crossing! 
A. I have crossed it a thousand times, all my life. 
Q. Did you ever drive a wagon and horses over there Y 
A. ·Yes, sir. 
Q. Suppose you were going in a southern direction, making 
the crossing there as Mr. Shoemaker was doing, and would 
stop your mule team within four or five feet of the first rail, 
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and.you sitting in the wagon, please state whether 
page 115 ~ or not you could see a locomotive coming down 
that track! 
A. I don't think I could, unless it was mighty close to me. 
Q. WhyY . 
A. The cut would be in the way, the bank. 
Q. How close would you have to get to that track before 
you could see all the wa.y up the track Y 
· A. Pretty near on the track. in five or six feet of it before 
I could see up the track. 
Q. When you got far enough on that track to see, driving 
acros.s there, about where would . your mule team be ~ 
A. Mule.s head would be about .across the track. 
Q. Do you remember when this accident occurred t 
A. -Yes, sir. 
Q. Where were you T 
A. At the house. 
Q. Ho'v far from the crossing? 
A. 1h a mile. 
Q. Did you know anything had happened 1 
A. I didn't really know what had happened, I hearcJ a col-
·Hsion of some sort, there was a .switch up there, and I thought 
it was the train pulling the car in the s\vitch, what I thought 
it was, I didn't know no better until about 9 o'clock, two fel-
lows come and told me·, then I knew what that bump was I 
heard. 
Q. Just before that bump, state whether or not you recall 
having heard any whistle blow 
A. No, I never heard any whistle. 
Q. Hear any bell ringing? 
A. No. 
page 116 ~ Q. Mr. Ayers, can you hear the whistle from 
this crossing a your house f 
A. ·Yes, sir. 
Q. Anything to keep you from hearing it that day? 
A. No. 
Q. Did you hear the ringing· of the bellY 
A. Never have heard any bell, if they had a bell, I nevct· 
heard it. · 
Q. You did not hear the whistle blow on this occasion, and 
you recall hearing the crash Y 
A. ·Yes, sir, I heard the crash, and didn't hear the whistle. 
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CROSS EXAMINATION. 
By H. D. Dillard: 
Q. You were engaged about your business, paying no atten-
tion to the motor were you? 
A. Yes, sir, I wasn't paying much attention. 
Q. You were half a mile away, you can't say whether the 
whistle blew or didn't, you were busy, not listening for it Y 
A. I didn't hear it. 
Q. You won't say it didn't blo·w~ 
A. I couldn't say it ble"r' or couldn't say it didn't, I never 
heard it blow. 
Q. No,v, Mr. Ayers, you have kno"rn Mr. Shoemaker a long 
time, haven't you, he has· 'vorked over there on the Preston 
place, he has worked on the Tom Ayers place, and 'vas just as 
familiar with that crossing a.s you 'vere? 
A. Not quite as famiilar, he ain't been there as long as I 
have. 
Q. It don't take a man long to get familiar with a cross-
ing, he had crossed there many a time to your know ledge, 
knew all about it, if it was a dangerous crossing 
page 117 ~ he knew it as well as you did? 
A. Yes. 
Q. N o"r, 1\:Ir. Ayers, you say a man 25 feet back from the 
intersection of the railroad track at the· crossing, couldn't see 
a motor car co1nig down that track? 
A. Mighty little up the track, I don't know whether he 
could see it a.t all if he was 25 feet from the crossing. 
Q. Why did you tell the jury you don't think he could, if 
you don't know? 
A. I don't think he can see it that far. 
Q. Let's see then, how tall is that railroad cut, when you 
get, or before you get to the crossing, where it stops, ho'v 
high is it? 
A. It gets to nothing, from nothing on up. 
Q. Not in a rough line, but a smooth line, gradually~ 
A. Smooth, regular line. 
Q. How high is it 60 feet from the center of the railroad 
crossing, ho'v high is that cut, starting at the center of the 
railroad crossing, and going_ hack towards Rocky ~fount, how 
high is that cut? 
A. I just couldn't tell you. 
Q. How high is that cut 60 feet from the center of the 
crossing? 
A. I don't know, I couldn't tell you. 
Q. Now, ~fr. Ayers, I believe the last question I asked you, 
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60 feet from the center of the railroad cros;sing, how high that 
cut was, can you tell me how high the cut is at a point 60 
feet from the center of the railroad crossing! 
A. No, T can't. 
Q. Now, Mr. Ayers, when a man is sitting on a 
page 118' ~ plank, in a wagon, and that plank is 53 inches 
above the ground, a man 2% feet tall, sitting 
down, that would put his line of vision about .7 feet high, 
would it? How far up that track, with his line of vision 7 
feet, could a man see a motor coming down that traP..k ~ 
A. I couldn't tell you. 
Q. You never tried that, and can't give the jury any in-
formation as to what Mr. Shoemaker could see coming down 
that track? 
A. No, .sir. 
RE-DIRECT EXAMINATION. 
By A. B. Hunt: 
Q. Since this accident, has the company had the brush 
and trees cut along there? 
~· Yes, sir, you can see further down there now than you 
could then. 
RE-CROSS EXAMINATION. 
By H. D. Dillard: 
Q. What trees have been cut down? 
A. Some little pines that growed up on the edge of the 
cut. they have been cut away since this accident, and you can 
see further up there now than you could then. 
Q. Did you see them cut any pines? 
A. No, but I saw where they had been cut. 
Q. Are they there now~ 
A. No, sir. 
Q. Tell me what pines were there before the accident f 
A. Little pines growed up. 
Q. How tallY 
A. High as your head, or a little higher, big as your arm 
a.t the bottom. 
Q. ·You tell the jury that those pines kept a 
page 119 ~man from seeing up that track? 
A. From seeing up there to some extent •. 
Witness stands aside. 
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0. S. BOARD, 
recalled by counsel for plaintiff. 
DIRECT EXAMINATION. 
By A. B. Hunt': 
Q. A.t the time of this accident were there -any pine trees 
growing on that bank that would obstruct the view of a man 
from seeing the motor coming down the track 7 
A. Yes,. sir, some little pine trees. 
Q. How tall were they¥ . 
A. Some from five feet on, six. seven fe~t, like that. 
Q. Anything happened to those pines since this aceident7 
A. They cut them down, cleared them out. 
Q. You can see better there now, can't you! 
A. Yes, sir. 
CROSS EXAMINATION. 
By H. D. Dillard: 
Q. Would two or three little pine trees growing up on the 
side of a cut obstruct the view of the track? 
A. Yon go down there and I will stand a pine up there on 
the bank that high (indicating) that will interfere with you 
right smart little ways. 
Q. How many did you say were there 7 
A. I ain't counted them all. 
Q. How many did you see there¥ 
A. I have seen three or four been cut down, several there 
now been cut on the right of way. · 
Q. What i.s there now is on the pictures we 
page 120 ~ have, aren't they? 
. A. ·These stumps is there, but they ain't given, 
and they cleaned them out when they put the railroad sign 
up on the opposite side of the railroad, they cleaned the 
pines out then. 
Q. From this picture, you tell me where those pines were. 
A. This ain't a picture of it when them pines were stand-
ing there. 
Q. Tell me where they were. 
A. On· the opposite side from this crossing. 
Q. Where were they? 
A. On the end of the cut. 
Q. How far from the end of itf 
A. I never measured it. 
Q. Give me some idea. 
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A. Four or five feet, the stumps is there, I don ''t know 
know· exactly. 
Q. Then you don't know where the pines were. 
A. I have .seen the stumps, I didn't measure how far they 
were. 
Q. You tell the jury that the pines would· interfere with 
the vision of a man c.oming down that road? 
A. I would think so, when they go down there, let them 
look. 
RE-DIRECT EXA~IIN.ATION. 
By .A. B. Hunt: 
Q. If they have not grubbed up the stumps, the pines are 
there no,v, to show for themselves, are they~ 
A. Yes. 
R.E-CROSS EX.A~1INATION. 
By H. D. Dillard: 
Q. It seems to be an insinuation here that those pines were 
cut so as not to obstruct the vision, don't they ordinarily 
once a year clean up the track, the right of way on 
page 121 ~ each side Y 
A. They used to, some times they cut 3:long 
there no'v once a year. 
Q. Some times they don't, and some times they do, dean up 
the right of wayT 
.A. Yes, sir. 
On motion of both plaintiff and defendant, at this point 
the jury goes to the scene of the accident, and viewed the 
scene and court adjourns until the lOth ( tomorow) a.t 10:00 
A.M. 
MRS. B. T. AYERS, 
a witness for the plaintiff, testifies as follows: 
DIREOT EXAMINATION. 
By A. B. Hunt: 
Q. Mrs. Ayers, you live in Franklin County, do you Y 
A. Yes, sir. 
Q. At what point? 
A. Right near Glade Hill. 
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Q. How far do you live from the crossing of the F. & P. 
Railway, at which lVIr. Shoemaker was injured~ 
A. Well, I live just about half a mile from the place. 
Q. Do you or not live in plain hearing distance of that. 
crossing! 
A. Yes, sir, I live in plain hearing distance of that cross-
ing. 
Q. Do you remember the day Mr. Shoemaker was injured '1 
A. Yes, sir. 
Q. Did you hear the noise occasioned by that crash? 
A. ·Yes, sir, I heard it. . 
Q. Will you tell the jury whether or not the motor vehicle 
that ran over, or collided with Mr. Shoemaker blew its whis-
tle for that crossing. 
A. No, sir, he never blew the whistle. 
page 122 ~ CROSS EXAMINATION. 
By H. D. Dillard: 
Q. What time of day does that train pass there i 
A. It passes there, it is due, the trip it was making. then, 
. it passes down that place abouf 4 to 4 :20, something like 
that, about 4:20. 
Q. Were you at home that day? 
A. Yes, sir. 
Q. What 'vere you doing? 
A. Going to the spring ~ t the time I heard the crash. 
Q. You say he didn't blow the whistle at allY 
A. No, sir. 
Q. Never did hear any whistle! 
A. No, I never did hear any whistle. 
Q. You were not paying any attention to the train were 
you! 
A. Yes, sir, I heard the motor and heard the crash. 
Q. Did you hear the motor before the crash f 
A. Yes, sir. 
(~. Half a mile away, you won't paying any particular at-
tention to what was going on, just attending to your affairs, 
'W(Itl, 't you. 
A. Of course I was g·oing to the spring, I hear it every 
day. 
Q. On that particular day, you were at home, half a mile 
away, going to the spring, and heard the crash, had nothing to 
attract your att~ntion to that motor before that, did you? 
A. Yes,. sir, I pay attention to it, seldom ever passes my 
home I don't pay attention to it. 
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Q. You tell the jury the motorman didn't blow any whistle 
that day at all~ 
A. When I heard the noise I knew something 
page 123 ~ awful had happened, and the impression struck 
me then that no whistle had blown at all. 
Witness ~tands aside. 
Counsel for Plaintiff introduces a certified copy of the 
charter of the Franklin & Pittsylvania Railway Company, 
whh its amendments. 
C. C. Lee: We object to the introduction of the charter, . 
as it is immaterial and irrelevant. 
Objection overruled-Exception noted to the court's rul-
ing. 
W. I. SHOEMAKER 
(the injured man), testifies as follows : 
DIRECT EXAMINATION. 
By A. B. Hunt: 
Q. Mr. Shoemaker, since your injury, are you able to talk 
plainly? 
A. No, sir. 
Q. Can you answer in one syllable most any question that 
is asked you f 
A. Yes, sir. 
Q. Can you connect words, and use a string of words 7 
A. No, sir. 
Q. This is a suit brought by a committee for your benefit, 
is it not? 
A. Yes. 
Q. After you were injured, did you lose your consciousness Y 
A. Yes. 
Q. When did your consciousness come to you. 
A. (Can't understand witness' answer.) 
It is suggested by counsel for plaintiff that Ms wife be al-
lowed to interpret what he says.) 
page 124 ~ C. C. Lee: We object to any one here acting as 
interpreter; evidently he is not speaking in any 
foreign language, and it is purely guess work as to what they 
will say he says, and we object to it upon that ground. · 
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. A. A. B. Hunt; I don't see any use of answering that; it is a 
question of bringing the plain meaning of the witness' state-
ment to the understanding of the jury, that is the sole pur-
pose of an interpreter, it seems to me. 
C. C. Lee: We don't know but what the interpreter may 
give some mistaken idea of what he says. 
Q. I ask you where you were when you came to your 
sense.s, and what did you say ~ 
A. Hospital. o 
Q. Were you traveling southward when this accident hap-
pened! 
A. Yes, sir. 
Q. What were you driving7 
A. Mules. 
Q. What time of day! 
A. 3 o'clock. 
Q. Was the train on timeT 
A. No, sir, late. . 
Q. Did you stop on the other side of the track 7 
A. Yes, .sir. . 
Q. Did you look as best you could, and listen f 
A. Yes, sir. · 
Q. Did the whistle blow before it hit you T 
A. No, sir. 
Q. Did you lose an arm by reason of that ac-
page 125 ~ cident? 
. A. :Yes, sir. 
Q. Can you use this arm 7 
A. No, sir. 
Q. Can you u.se this legY 
A. No, sir. 
Q. Can you use the other leg T 
A. Yes, sir. 
Q. Can you attend to yourself now in answering the nooes· 
sary calls of nature without help~ 
A. No, sir. 
Q. How old are you, Mr. Shoemaker t 
(Supplied by wife-can't understand witness-36.) 
Q. Did you say 36 f 
A. Yes, .sir. . 
Q. Is this the best you can talk when you use any other 
· words than yes and no, or just simply one word f 
A. Yes. 
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Q. Why is it, on account of that accident f 
·· A. Yes, sir, yes, sir. 
Q. Could you talk ·all right before that~ 
A. Yes, sir, yes, sir. 
Q. Did the bell ring Y 
A. No, sir. 
Q. Did you have any warning of the approach of that mo--
torY 
A. No, sir. 
Q. Did you whip your mqles when you tried to cross? 
A. Yes, sir. 
Q. Did you know that the crossing was there, 
page 126 }- and had known it for a long time? · 
A. Yes, sir. 
Q. At that time, could you see the train until your team 
got on the track'~ 
A. No, sir. 
Q. Could you -see the train coming before you went on the 
track? 
A. No, sir. 
Q. When you saw the train on you, what did you do Y 
A. '\Vhipped the mules. 
Q. If you had stopped when you saw the train, would you 
have been hurt? · 
A. Torn to pieces. · 
Q. What you say, torn to pieces Y Who would be torn to 
pieces? 




By H. D. Dillard: 
Q. Mr. Shoemaker', did you have your watch with you f 
A. No,. sir .. 
Q. You were just guessing at the time, were you Y 
A. Yes. 
Q. What time of day was it the accident took placeT 
A. 3:00 o'clock. · 
Q. You had just crossed that crossing going after the stove, 
hadn't you ~ ' 
A. No sir, before thatY 
Q. Before that~ 
A. Yes. 
page 127 } Q. T believe you stated you were familiar with 
t.he crossing, knew all about it? 
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A. Yes, sir. 
Q. Crossed there many a time, haven't you 7 
A. Yes, .sir. 
Q. You knew it was a dangerous crossing, didn't you 7 
A. Yes. 
Q. You knew that to see a train or hear a train you had to 
get pretty close to the track before you stopped and looked, 
didn't you Y 
A. Yes, .sir. 
Q. Where did you stop. how far back? 
A. Can't ·understand witness. Mumbling .sound. 
Q. Was it 50 feet7 
A. Yes, .sir. 
Q. 50 feet from the croEsingf 
A. Yes, sir. 
Q. You didn't stop any more then, did you Y 
A. No, sir. 
Q. You stopped after you came down that little slope right ,ifi;::i 
at the bottom 1 
A. Yes, .sir. 
Q. And didn't stop any more, just drove right on~ 
A. Yes. 
Q. You had an iron .stove on the wagon, didn't you f 
A. Yes, sir. 
Q. Of course that made a. good deal of noise f 
A. No, sir. 
page 128 ~ 
Q. Didn't make any noise at all f 
A. Can't understand witness. 
Q. J\£ade some, you say? 
A. Yes. 
Q. Then, if I understand you, you stopped 50 feet right at 
the bottom of that little hill and heard nothing 1 
A. Yes, sir. 
Q. And you couldn't see anything on account of the hill, 
and then you started out and you didn't. stop any more 1 
A. No, sir. 
Q. And you didn't look any more until you got right at the 
trackf · 
A. Yes, sir. 
Q. Didn't look any more until you saw the thing on the 
track, that right? 
A. Yes, sir. 
' 
.Judge: You say you didn't look any more. Yes, sir. 
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Q. You say· you didn't become conscious until you got to 
the hospital T 
A. Yes. 
Q. Don't you remember that when Mr. Brown and ·Mr. 
lPerguson got out of the car and came to you, you told them to 
help you and to take you to Glade Hill, where you had a 
brother-in-law?. 
A. No, sir. 
Q. Didn't tell them that~ 
A. No, sir. 
Q. Didn't Mr. Ferguson ask you the question what in 
the world made you drive up on the track in front of the car1 
A. No, sir. 
page 129 ~ Q. Didn't you tell him right there that the 
stove was making so much noi.se yon couldn't hear 
anything? 
A. No, sir. 
Q. When you got to the station here in Rocky ~{ount, didn't 
Mr. R .. E. Ferguson come down and have a talk with you Y 
A. No, sir. 
Q. He didn't Y 
A. No. sir. 
Q. Didn't you tell him down here that you had a range on 
your wagon and it was making so much noise you couldn't 
11 ear anything~ 
A. No, sir. 
RE-DIRECT EXAMINATION. 
By A. B. Hunt: 
Q. Do you know when they took you to Glade HillY 
A. No, sir. · 
Q. J{now when they brought you to Rocky Mount j 
A. No, sir. 
Q. I{now when they took you to Roanoke? 
A. No, sir. · . 
Q. What did you do when you started on the track? 
A. Can't understand witness. 
Q. Do you mean that you whipped the mules when yon 
~ta.rted on the track? 
A. No, sir. 
, 
H. D. Dillard: May it please your Honor, I don't think this 
gentlemen ought to be lead by Mr. Hunt, he has examined 
him in chief, and I h~ve been just as easy as I possibly could 
be on cross examination. 
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Judge: He can't do anything but anwer yes or-
page 130 } no, that is about all, he can't talk, seems to un-
derstand what is going on, he can probably hear. 
H. D~ Dillard: You can hear all right, can't you t 
A. Yes, sir. 
Q. (A. B. Hunt) How far was the train away when you. 
saw itY 
A. Few yards. 
Q. Did you see it before then~ 
A. No, sir. 
Q. WhyY 
A. Can't understand. 
Q. Can you be a little plainer with that first wordY 
A. No, sir (can't understand). · 
Q. (Suggested by Judge) What kept you from seeing the 
train? 
A. Can't under.stand. 
Q. You mean the embankment there kept you from seeing 
it~ 
A~ Yes, sir. 
Q. And you couldn't hear it 7 
A. No, sir. 
Q. You say you had crossed there many a time before Y 
A. Yes, sir. 
Q. Did you do what you had always done when you crossed Y 
A. Can't understand. 
H. D. Dillard: Object to what he has done on other occa-
-sions, it is what he did on ·this occasion. 
Judge : What he did on other occasions had ·nothing to do 
with it .. You will just have to lead him, is the only way I 
know of. 
page 131 } Q. you sa.y you stopped 7 
A. ·Yes, sir. 
Q. You say you listened f 
A. Yes, sir. 
Q. Did you look 7 
A. Yes, sir. 
Q. When you went on the track, did you look both ways Y 
. A. Yes, sir. 
RE-CROSS EXAMINATION. 
By H. D. Dillard: 
Q. You say you looked both ways, and then you drove on 
the trackY · 
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A. Yes, sir. 
Q. And you couldn't see anything either way! 
· A. No, sir. 
Q. When you drove on the track, was the motor car baclc 
out of your sight ~ 
A. Yes, sir. 
Q. From 'vhere you stopped at the little embankment, could 
you see up the track? 
A. Can't understand witness. 
Q. Not good you say? 
A. No. 
Q. Could you see up the track at aJI Y 
A. Can't understand witness. 
Q. You couldn't or you could Y 
A. No, sir, could not. 
Q. From where you stopped you couldn't see up the track, 
and you stated .YOU didn't look any more until 
page 132 ~ you got right on the track, is that right~ 
A. Yes, sir. 
Q. And then you looked again, and couldn't see anything 
one way or the other? 
A. Can't understand witness. 
Q. You .stopped at the foot of the little hill, and from there 
you couldn't see the· trackY 
A. No, sir. 
Q. You then drove on and didn't look any more until you 
got on the track, that right 7 
A. Yes, sir. 
Q. You then looked both ways Y 
A. Yes, sir. . 
Q. And the train won't in sight-was it 1n sight? 
A. ·Yes, sir. 
Q. How far from you-you say a few yards Y 
·A. Yes. 
Q. And then you drove on the b·ack with .the train a few 
yards of you, didn't you Y 
A. Yes. 
Q. And had· not looked until you got on the track, tha.t is 
right, i.s it Y 
A. Yes, sir. 
RE-DIRECT EXA:MINATION. 
By A. B. Hunt: 
Q. Do you mean t9 say the train was close on you when 
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you first went on the track, or came on you after you got on 
theref 
A. Can't understand witness. 
Q. Would you drive on the track with the train coming 
down on you? 
A. No, sir. 
page 133 ~ H. D. Dillard: That is a. question for the jury, 
whether he did or not. 
Judge: This rather an unusual witness, I want the jury 
to get the benefit of all the knowledge he has. Under the 
circumstances he is hampered by reason of his disabilities, 
and I am going to permit them and you too a good deal of 
latitude· in examining this witness. 
H. D. Dillard: I certainly want him to tell exactly what he 
knows. 
Judge: I am going to grant you the same pri vpege as is 
granted them. 
Q. Can you write~ 
A. ·Yes, sir. . 
Q. You know how to write, but can't now! 
A. Yes, sir. 
Q. You· could write before you \Vere · hurt f 
A. Yes, sir. 
Q. Did I understand you to say that \Vhen you drove on 
the track or when your mule got on the traek, you couldn't see 
the train? 
A. Yes, sir. 
Q. And when you went on, of course the train came down. 
Qn youf · 
A. Yes, sir. 
Q. Is that what you are trying to tell the jury? 
A. Yes, sir. 
1Vitness stands ~side. 
page 134 ~ T. C. HEPINSTALL, 
a witness for the plaintiff, testifies as follo\vs: 
. DIRECT EXAMINATION. 
By Mr. Carney: 
Q. Where do you live? 
A. Close to Glade Hill. 
Q. In this county? 
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A .. Yes, sir. 
Q. Do you know ~ir. Ike Shoemaker Y 
A. Yes, sir . 
. Q. Do you kno'v where the crossing is upon which he was 
~truck in December, 1928, by a train of the F. & P. Railway 
Company? ~ 
·A. Yes, sir. . 
Q. With reference to that crossing, where do you liveY 
A. About a mile. 
· Q. On which side of the crossing¥ 
A. On the north side. 
Q. Would the train· pass your place before it got to this 
crossing coming from Rocky Mount? 
A. Well, a little bit, I reckon. 
Q. Do you remember the day on which he was injured Y 
A. I think it was the 29th, if I ain't mistaken. 
· Q. Where were you that day? 
A. Down on the lower end of my place. 
Q. Did you hear that motor come by Y 
A. Yes, sir. 
Q. Did you hear the crash when the motor and wagon col-
lided Y · 
A. Yes, sir, I heard it. 
Q. Did you hear any whistle blowf 
A. No, sir. 
page 135 ~ Q. Did you hear a bell ring~ 
A. No, sir. 
Q. Was the motor on time? 
A. No, it was a little late. 
Q. How do you· know? 
A~ ~How come me to know it, I had been away working, ~e bo~ had a piece of work they wanted to get through, and 
I 'vas helping, the school children had been passed on, he 
said, about half an hour or an hour, llooked at my watch, 
I said no, it ain't that late, and I suppose it was about 15 
minutes past four, and just about that time I heard the crash, 
and I .says the motor has wrecked, or hit somebody one, so I 
'vorked on that night or the next night they had a Christmas 
tree down at the church, we all was down there, so the next 
morning my boys says you remember saying something about 
-that motor wreck, I said yes, and he said-
C. C. Lee : We object to something somebody else said. 
Judge : Objection sustained. How far were you from the . 
motor a.t the' time it passed you Y 
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A. About a mile. 
H. D. Dillard: He was a mile due north. 
Q. How late was the motor! 
A. About 15 minutes. 
Q. Had the whistle blown, or the bell rung, were you in a 
position to hear it? 
A. Oh, yes, I could have heard it good as I could the mo-
tor. 
Q. Are you familiar with that motor a 
page 136 ~ A. Yes, sir. 
Q. What kind of whistle, has it, lound sound-
ing or what7 
A. It sounds pretty loud, you can hear it ·all right. 
Q. Do you lmow whether there· was a crossing sign at this 
crossing. on the day C\f the accident Y · 
A. No, it was lying down. 
Q. Do you know whether or not any pine trees had been 
cut down near this crossing since this accident happened Y 
A. Well, I couldn't tell about that, some been out, but I 
couldn't tell whether they been cut before or after, I couldn't·. 
tell you. 
Q. Do you know whether or not the Franklin & Pittsyl-
. vania Railway Company operates .steam engines on their 
railway? 
A. Yes, sir. 
Q. Had you seen steam engines operating on that railroad 
before this accident? 
A. Yes, sir. 
Q. Have you seen them operated since this accident~. 
A. Yes, sir. ~;· ' 
C. C. Lee: We object to these questions and answers on the. 
same grounds as above stated. 
Objection overruled. Exception noted to Judge's ruling. 
CROSS EXAMINATION. 
By C. C. Lee: 
Q. You say this accident happened at 4:151 
A. Yes, .sir, what my watch said. 
... '"'\ .. - ........ . 
Q. The schedule is for it to leave Rocky Mount at 3 :~5, 
isn't itY 
A. Yes, sir, I guess so. 
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page 137 ~ Q. The schedule calls for half an hour, includ-
ing stops, before it gets to Preston's .Crossing, 
and the motor is due at Preston's Crosing then at 4 :15, isn't 
it7 
A. I don't know exactly, I always call it 4:00 o'clock. 
Q. If you didn't know what time it was due, how did you 
know it was late · 
A. I said it 'vas 15 minutes past four. 
Q. That is right on time then, isn't itY 
A. If it is on time, hut it won't then. 
Q. You were about a mile due north of the crossing at the 
time of this accident? 
A. Yes, sir. · 
Q. What were you doing~ You were busy, and ·were not 
paying any attention to the motor before the accident, were 
you? 
A. I generally hear it when it blows. 
Q. You being busy, and not paying any particular attention 
to it, it could blow· and yon not hear it, if you were not pay-
ing any attention, couldn't it? 
A. Oh, yes, I reckon it could be. 
Q. Do you mean to tell the jury that thi.s whistle did not 
blow a.t all up until the time of the crash Y 
A. I didn't hear it. · · · 
Q. It could have blown and you not hear it couldn't it Y 
A. I didn't hear it blow. 
Witness stands aside. 
page 138 ~ The Plaintiff R-ests in Chief. 
Jury goes to room while 0. C. Lee, attorney for defend-
ant, makes the following motion: ''I 'vish to move the court 
to strike out all evidence introduced by the plaintiff, upon 
the ground that it does not make out a case which would en-
title the plainit:ff to recover. Relative the fact of the sig-
nals, the evidence of the plaintiff show:s that he. was guilty of 
contributory negligence in going on the crossing at the time, 
and in the manner in which he did ; that if that is true, then 
his contributory negligence is a complete bar to any recovery 
in this case. The statute is that a railroad whose line is op-
erated by steam shall provide. each locomotive engine pass-
ing upon itf? road with a bell of ordinary size, and .steam whis-
tle, and such whistle shall be sharply sounded outside of in-
corporated cities and towns, etc. 3959, the Comparative Neg-
ligence Statute, provides that if the employes in charge of 
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any railroad engine or train fail to give the signals required 
by law on approach'ing a grade crossillg of a public hig'hway, 
the fact that a traveler on such high,vay failed to exercise due 
car.e in approacihing such cJ.·ossing shall not ba.r recovery for 
an injury to or death of such traveler, nor for an injury to o.r 
the destruction of property in his charge, where such injury, 
death or destruction results from a collision on such crossing 
between such engine or train and such traveler or the prop-
erty in his charge, respectively, but the failure of the trav-
eler to exercise such care, may be considered in a mitigation 
of damages.'' ' 
It is our contention that neither of these statutes apply in 
this case, for the first reason that our line is not, 
page 139 ~ in so far as this ca.ae is concerned, a railroad 
whose line is operated by steam., and neither did 
a locomotive engine, within the purview of that statute hurt 
this man; there is no statute which provides that a motor 
car shall be equipped '\rith a bell and a steam whistle. That 
being the . case, Section 3959 would not apply, because in 
the case of Davis, D·irector General, v. McCall; which I will 
go down and get, the Supreme Court has held that where 
3958 did not apply, then 3959 did not apply; in the ease of 
Davis, Director General, v. M·cCaU., the accident happened 
within an incorporated town, and· that, therefore, Section 
3958 did not apply, and the court in that case said 3959 did 
not apply, and that they did not apply in town because 
the town had made no ordinance, and that it went 
back to the common law doctrine, which would 
take us back to the case of Bra1nnter' s Ad1n.inist1··ator 
v. The No-rfolk & Western Railw.ay Contpany. In that case, 
a case similar to this, tho deceaaed did not .stop, look and 
listen when looking and listening would be effective, and 
looking and listening, according to the plaintiff's own testi- · 
mony. woula not be effective back under tha.t little bill where 
the embankment would not allow him to see up the track; 
then for him to go on a. crossing which he kne,v, was per-
fectly familiar with, by his own testimony, and the testimony 
of his other witnesses, then that 'vas contributory negli-
gence for him to g·o on that crossing, and such contributory 
negligence as 'vould bar a. recovery by him this case. The other 
ground alleged-that of the railroad sign crossing-the only 
purpose of a. sign would be to notify a travelel' 
page 140 ~ who 'vas not familiar with the country that a rail-
road crossing existed there. In this case, he knew 
it was true, and whether or not the sign was the11e could have 
,--- - -- - -- - -
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no effect upon his injury~ in other words it w~ not either tbe 
proximate cause, or a contributing· cause to the injury . 
. ~ As to the other grounds of the action laid out in the dec-
laration, such as no lookout being maintained, etc., there has 
been no evidence to sustain that, and as the plaintiff has 
failed to make out a e.a~se, we move to exclude all evidence 
introduced by him. 
Motion overruled-Exception to the ruling of the court 
noted by counsel for the defendant, for the reasons stated 
in the motion. 
Evidence for Defendant follows on next page. 
page 141 ~ W. A. BENNETT, 
a witness .for the de.fendant, testifies as follows: 
DIRECT EXAMINATION. 
By C. C. Lee: 
Q. Your name is W. A. B~nnett ~ 
A. Yes, sir. 
Q. What is your occupation, Mr. Bennett? 
A.. Surveyor. 
Q. Civil Engineer? 
A. Yes, sir. 
Q. Mr. Bennett. have you been down to Preston's Cross-
ing, where the collision between Mr. Shoemaker and the F. 
& P. motor ear took place f 
A. Yes, sir. 
Q. Did you make the dramng from which these blue prints 
(showing blue prints) were made~ 
A. Yes. 
Q. Is this a correct view of the road leading_ across the 
railroad track f 
. A. Yes. 
Q. What direction is the top of the map f 
A.- A ppro:ximately North~ 
Q. Did you make a measurement where a man seated on a 
wagon 25 feet from the center of the· crossing could first see 
the front 6f the motor car coming down the track? 
A. Yes. 
Q. What is that distance. 
Question by Judge Gregory: What kind of wagon was he 
~ea ted on, and how high from the ground! 
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page 142 ~ A. I estimated the height of a man seated on 
a wagon- .. 
By H. D. Dillard: 7 feet is what our line of vision would 
be, 7 feet, he said he was 53%, inches high, a man .seated on.a 
wagon, his body would be 21h feet high, his line of vision 1s ' 
about 7 feet high. 
Q. What did you figure that the heighth of a man's head 
above the road would be for this view. 
A. I didn't- figure it would be over about 6 feet. 
Q. Figuring that, how far could a man 2·5 feet from the 
center of the ~rossing .see the· motor car ooming down that 
railroad¥ 
A. 157 feet. 
Q. Now, you have marked on here ''point where motorman 
first saw mules and applied brakes", and other dimensions, 
who showed you these points ~ 
A. The motor man. that drove the car. 
Q. Mr. Doss, C. W. Doss Y 
A. Yes. 
Q. Insofar as as the landscape there is situated, is this 
map correct? 
A. Yes. 
Q. Mr. Bennett, would it be possible for a man 50 feet back 
from the center of the railroad crossing, or right at the foot 
of the little steep hill to see up the railroad track at allY 
A. No. 
page 143 ~ A. B. Hunt: Object to witness' testifying-he 
has drawn his conelusions as ·to certain condi-
tions, and marked it and written it plainly on the map. 
H. D. Dillard: The blocks represent the motor ca.r as shown 
to him by the motorman. . 
A. B. Hunt: That is clearly inadmissible, here is the map 
which is drawn, and he undertakes to draw certain things and 
designate where they were, when he wasn't there. The mo-
torman himself couldn't draw this map and introduce it in 
evidence. 
C. C. Lee: The .same question came up with Mr. Board, and 
he had his papers and figures as shown to him by Ernest 
Holland. 
Judge: All of the information secured by you in order to 
draw this map was secured from other parties, was it not, 
you had no personal knowledge of it Y 
A. Had no personal knowledge of where the motor was, 
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but I had personal knowledge of the physical conditions7 the 
distances you can see. 
J'ndge : That is all the personal lmowl~dge you had, the' 
other was taken from other parties Y 
A. Yes. 
Judge : I think if he 'vould take off these motor cars and 
leave it absolutely blank as to the location of any motor car, 
and confine his testimony to the map alone, it would be admis-
sable. The motor has got to put them on u~aided by the 
map. 
C. C. Lee: Your Honor allowed Mr. Board to place them 
with the memorandum he had. 
Judge: He ~an take the motor car off the map-at the time 
being I refuse to permit the· map to be introduced, and sus-
tain the objection. 
page 144 ~ Q. Now, 1\fr, Bennett, vthat is the grade of the 
railroad track in the vicinity from the top of the 
hill on down 'vhere this accident occurred~ 
A. 3.4%. _ 
Q. \Vhat is the grade of the public road leading up to this 
track? 
A. It starts down, comes· down the hill at 13.6%, and con-
tinues little over 5% to a point, I would say abont 10 feet from 
the crossing. 
Q. You personally know that? 
A. Yes. 
Q. Then after it comes down to a 5.3%, then what hap-
pened to the road Y 
A. Just a short distances there 'vhere a slight grade goes 
up to the track. . · 
Q. The railroad cut, how his is the railroad cut, the bank 
where the railroad cut ends T 
A.. About two fee above. 
Q. Ho'v close is that to the· public road Y 
A. Along side of it. · 
Q. A.t a point 60 feet from the center of the crossing, how 
high is that bank of that cut~ 
·A. 9 feet. 
Q. Is that rise from 2 feet to 9 feet regular or irregularY 
A.. It. is llniform-regular. -
Q. About half way, say 30 feet, how high is that bank above 
the railroad track? 
A.. 30 feet from the center of the railroad crossing? 
---· ---~-~-
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Q. Ye.s. 
page 145 } A. Couldn't be over 3 feet at the outside. 
Q. A man with his line of vision 7 feet high, 
could he see over that bank and see the motor· car at a dis-
tance of 30 feet 1 
A. Very plainly. 
CROSS EXAMINATION. 
By A. B. Hunt: 
Q. You tell you are a civil engineer, are you on the pay 
roll of the Franklin & Pittsylvania Railway Company? 
A. No, sir. 
Q. Just do work generally in the civil engineering line~ 
A. Yes. 
Q. You were not there when this accidnent happened and 
kno'v nothing of the occurrences that day, do you! 
A. No, sir. 
Q. Nothing pertaining ito itt 
A. No, sir. 
Q. When did you make this drawing? 
A. A.s near as I can remember, about April, along the first 
part of April. . · 
Q. Of this year f 
A. That is merely from memory, may have been a month 
one 'vay or the other, some time last spring. 
Q. 1929; in the spring of 1929? 
A. Yes, sir. 
Q. Did you make the map of these little pine bushes that 
were cut down? 
A. I don't recall the pine hushes, I remember .some sort of . 
growth about at the point of the cut, which didn't 
page 146 }- seem to interfere with what I was doing, I don't 
recall anything else, whether that had been cut or 
not, I don't remember about the size, but I do remember there 
were no pines at the time I made this sketch that obstructed 
my vision from the point 'vhere I .stood. 
Q. ·Certainly not. You made it in April or lVIay of this 
year, didn't you? 
A.. Some time last spring. 
By Judge: Does your map sho'v any trees at alit 
A. No, sir. 
"\Vitness stands aside. 
r--~ ---
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R. E. FER'GUSON, 
a. witness for the defendant, testifies as follows: 
DIRECT EXAMIATION. 
By C. C. Lee: 
Q. Your name is R. E. Ferguson Y 
A. Yes, sir. 
Q. What is your occupation 7 · 
,, ~ 
A. Superintendent of Franklin & Pittsylvania Railway 
Company. 
Q. Mr. Fe·rguson, I wi.sh you would describe to the· jury 
'this motor car which. was in collision 'vith Mr. Shoemaker. 
A. Well, it is a car built on a Kelly ,Springfield chassis, 
ICelly Springfield 75 horse-power motor, equipped with air 
brakes, also emergency brakes that work with your hand, 
the body is built, I forget· exactly, 8 feet, I believe, wide, and 
33 feet long; the body is divided in the center, a. built up 
partition of wood and glass; the motor is inside 
page 147 ~ of the body, covered with a hood, ·the radiator 
projects on the outside; there is a .side door to 
this front compartment on each side, a door in the partition, 
a11;d a door with steps in the rear, it is equipped with an air 
w 1istle. 
Q. 'Vhat is the heighth of this motor Y 
A. About 12 feet deep. 
Q. How long have you been in the railroad business, Mr. 
Ferguson? . 
A. About 18 years. 
Q. What railroads ha.ve you worked for other than the F. 
& P.T 
. A. I always worked for the F. & P., ·but I worked for it 
w·hile it was in the hands of the Southern Railway for a while. 
Q. State 'vhether or not, as used by railroad men, this gaso-
line motor car would be termed a locomqtive engine. 
A. B. Hunt: I object to this question, it is a matter of com-
mon knowledge which the jury has seen itse-lf, and these con-
clusions are for the jury, and not for the witness. 
. C. C. Lee: It is for him to say what the common meaning 
IS. 
Objection sustained. 
R. E. Ferguson, counsel .for both plaintiff and defendant 
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and Judge Gregory retire to chambers,. where witness is ex-
amined outside of the presence of the jury. 
Q. Mr. Ferguson, answer the question that was asked you, 
what does the term locomotive- engine mean, what is the com-
mon acceptation of the term locomotive engine by railroad 
men? 
A. The general and common acceptation of a 
page 1~8 ~ locomotive· engine is one propelled by steam. 
Q. Is it one that is used to pull a train of cars 
or notY 
A. It is. 
Q. Would this ga.soline motor car be termed a railroad or 
loeomotive engine by railroad men Y 
A. No. 
Exception is noted to the ruling of the court on this ·point 
by attorneys for defendant, upon the ground that Section 
3958 and 3959 of the Code of Virginia, do not apply to a gaso-
line engine, when used to haul a train such as caused the in· 
jury to the plaintiff in this case. 
Witness here returns to Court room, in presence of jury, 
where the following testimony is taken. 
Q. Are you familiar with the schedule of the gasoline mo-
tor car run by the Franklin & Pittsylvania Railway ·Comoany 
on last December 19th~ · 
A. I remember the schedule, so far as the terminals was 
concerned, I don't know as I could :read it off to you at every 
point. 
Q. At what time did the schedule call for the motor car 
to leave Rocky Mount at that time 7 
A .. 3:45P.M. 
Q. Running on this schedule, approximately what time 
would it reach Preston's cut, where this accident occured'l 
A. Approximately about 4:15. 
Q. How fa.r from Rocky Mount does this motor car run Y 
A. It runs to Pen Hook. 
page 14~ ~ Q. How far is Pen Hook from Rocky Mount. 
A. 19 miles. 
Q. According to the regular .schedule, how long does it 
take this car to go from Rocky Mount to Pen. HookY 
A. Leaves here at 3 :45, due at Pen Hook at 5 :10. 
Q. Approximately, what rate, what number of miles per 
hour, does this schedule call for this motor bus to travel Y 
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A. Approximately 15 miles: per hour. 
Q. State whetl1er or not on December 19th, 1928, this gaso-
line motor car left Rocky Mount on time or not. 
A. The record .shows it leaving on time. 
A. B. Hunt: The record is the best evidence of that. 
C. C. L ... ee: We can produce that. 
Q. J\IIr. F'erguson, did you see Mr. Ike Shoemaker on the 
afternoon he was injured~ 
A. Yes, sir. 
Q. What was the c.ondition of his mind when you saw him f 
A. Seemed to be perfectly clear. 
Q. Could he talk? 
A. Yes, sir. 
Q. Did ~{r. Shoemaker tell you how the accident occurred f 
A. The only thing he said to me about the ·accident was 
that he didn't see or hear anything, that the range was mak-
ing so much noise, I think they are exactly the words he used. 
Q. Said he didn't see or hear anything, the range 'vas mak-
ing so much noise Y 
A. Yes. 
Q. And at t~a.t time he appeared to be con-
page 150 ~ scions? 
A. Perfectly. 
CROSS EXAMINATION. 
By A. B. Hunt: 
Q. Mr. Ferguson, did you ever see a man worse mangled 
up than he was 1 
A. Yes. 
C. C. Lee: This ques"tion is objected to-Objection sus-
tained. 
Q. Well, he· was .suffering powerfully, wasn't he? 
A. vVell, no doubt he was suffering, but he didn't show it. 
Q. Didn't show it. The shock incident to the tearing off o.~ 
his right arm, and the mangled body, 'vith many bn1sises, los& 
of blood, was that apparent to you 7 · 
A. Yes, I saw his arm. 
Q. Did you undertake to interrogate him at that time? 
A. Ltalked to him different times while he was in the office. 
Q. Your ide was to interrogate him as to the accident, was 
it noPl ~ 
'--A--_ 
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A. No, sir, I did not. 
Q. You are the Superintendent of this road f 
A. Yes, sir. 
Q. Your charter gives you the right to haul steam pro-
pelled locomotives, doesn't it~ 
A. Yes, sir. 
Q. You do it, don't you t 
A. Yes, .sir. 
Q. ·You have adopted the gas propelled conveyance as a 
convenience-as a question of expediency to the company, 
haven't you 1 
A. Yes, .sir. 
Q. You have equipped your case propelled mo-
page 151 } tor with a whistle and bell, haven't you Y 
A. No, sir, only a whistle. 
Q. Is there no bellY 
A. There is a little bell inside, to signal the motorman in 
the rear, little gong inside for a signal from the rear of the 
train. 
Q. Is it a loud soun~ng· gong? 
A. You can hear it some little distance, the only intention 
is to give the motorman signals when he is backing up. and 
things like that. 
Q .. You haYe regular posts established for the blo·\ving of 
the whistle, have you~ 
A. Road crossings, yes, sir. 
Q. You require your motorman to blo'v the whistle, just as 
you do your steam engine, don't you. 
H. D. Dillard: We object to the wording of that question, 
it ~s i,mrnateral and irrelevant, the question 'vas whether it 
was done. 
Judge: I see no objetcion to the question-Overrule ob-
jection. 
A. No, I don't require him to make the same sound, just 
sound the whistle. 
Q. You do require the blowing of the whistle on the motor 
at the same points that you do your steam engine, don't you 7 
A. Require them to blo'v them at the road crossings. 
Q. At the .same points on your road that you require the 
blowing of your steam whistle, you require the blowing of 
the whistle on the motor car, don't you 1 
page 152 } A. No, sir. 
Q. Where is there any difference? 
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A. The motor car blows nearer the crossing than the steam 
engine. 
Q. Do they blow from the same blow posts Y 
A. No, sir. 
Q. You are positive of that Y 
A. Yes, .sir. 
Q. You know the la,v requirement" of that, don't you 1 
C. C. Lee: Question objected to-he is not supposed to know. 
Objection sustained. 
Q. Do you or not require your ·mean on both of them to 
blow their whistle a.t least 300 feet from the grade crossings~ 
A. There is no specified distance for either one, as we have 
no whjstle posts. . 
Q. ·You have no whistle posts? 
A. No, sir. 
Q. Then, you mean to say that you operate your steam pro-
pelled engines over there and don't blow at least 300 feet 
from grade crossings Y 
C. C. Lee: There is no evidence that a .steam engine hauled 
this thing, that is an entirely separate thing, it is immaterial 
and irrelevant, and has no bearing on it. 
Objection sustained. 
Q. I understand you to say you have no whistle posts on 
your line for the guidance of your motormen and engineers 7 
A. No, sir. 
Q. Has your Company ever promulgated are-
page 153 ~ quirement of them by published rnle Y 
A. By bulletin. 
Q. Where is your bulletin on that subject~ 
A. In the office. 
Q. Will you let us· see that Y 
A. Yes, .sir. 
Q. You were not on the train, or motor car, at the time of 
the· accident, were you? 
A. No, sir. 
Q. Wha.t is the weight of this motor carY 
A. It is 18000, about that. 
Q. Eighteen thousand pounds Y 
A. Yes, sir. 
Q. About 9 tons? 
A. 18,000 pounds. 
Q. I believe that is about 9 short tons? 
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A. Yes, 9 short. 
Q. You say that your schedule requires them to average 15 
miles on the road 7 
A. Yes, .sir. 
Q. And, of course·, when the time is consumed at stations, 
they have to still make up that 15 miles Y · 
A. Yes, about 15 miles, 3 :45 at Rocky Mount, 5 :10 at Pen 
Hook. 
By Judge: That including the time taken up at stations t 
A. Yes, sir. 
Q. And on that car you haul passengers, express and mail, 
do you? 
A. Yes, sir, but on that trip there wasn't any mail. 
Q. How many stations between Rocky Mount 
page 154 } and Pen Hook, Mr .. Ferguson 7 · 
A. Redwood, Glade Hill, Union Hall, and Pen 
Hook, and we have one flag stop between each station. 
Q. Three stations, and three flag stops ~ 
A. Yes. 
Q. Making six stops in all? 
A. Yes, we only stop at these flagging points provided they 
are flagged. 
Q. This your regular passenger conveyance 7 
A. Yes, sir. . 
Q. It has a regular schedule, two trip.s each way from 
Pen Hook to Rocky Mount per day? 
A. Yes, sir. 
Q. Mr. Ferguson, since December 1928, have you caused or 
directed that those pine bushes on the right of way there at 
the point of accident be cut downY 
A. No, sir. 
Q. :You know that they were cut down, don't yo11 Y 
A. No, sir. 
Q. Don't know that~ 
A. No, sir. 
Q. Who has charge of that! 
A. The road foreman. 
Q. Who is he? 
A. J. B. Ferguson. 
Q. You say that the brak~s on this car are properly. 
equipped, you have emergency brakes 7 
A. Yes, sir. . 
Q. You have a sander to put sand on. the track, 
page 155 ~ throw sand on the track, have you 7 
A. Yes. 
• 
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Q. In addition to your emergency brake, you have a hand 
or foot brake, haven't you~ 
· A. Well, the air brakes is considered the running equip-
ment, the emergency brake is worked by ·hand. 
Q. Your regular brake then is· ·an up-to-date air applicane Y 
A. Air appliance. 
Q. Within what distance should that car be stopped, run-
ning a.t 15 miles an hour Y 
A. I don't know. 
Q. Superintendent of the road, and can't give us an answer 
to thatt 
A. No, sir, I am not an engineer. 
Q. The change from a steam propelled vehicle to this mo-
tor for passengers was put on under·your service, 'vasn't itY 
A. Yes. 
Q. You made a test of those things, I imagine, before you 
applied them in regular tra.ffi.ct 
A. Yes, sir. . 
Q. The point of stopping, requirement of stopping, you 
never investigated~ 
A. Never investigated that, never measured the distance it 
could be stopped in. 
RE-DIRECT EXAl\1INATION. 
By C .. C. Lee: -
Q. Mr. Ferguson, how often does that steam locomotive go 
down the railroad track~/ 
A. We have a. scheduled trip for it every Thursday. 
Q. I believe it goes out other times if it has any~ 
page 156 ~ thing to bring out, enough to justify a trip 1 
A. It is run, you might say, extra all the time. 
Q. That is if anything justifies it? 
A. Yes. 
Q. ~fr. Ferguson, how fast does that steam locomotive go 
down tha.t track f 
A. 10 miles an hour is what I put it. 
· Q. That the maximum? 
A. Yes. 
Q. Doesn't go dashing down that track at 60 miles an hour, 
does it? · 
A. No, sir. 
Q. vVhat does a steam locomotive weigh y 
, A. The one we have is 60 ton. 
Q. That is 120:000 pounds? 
A. Yes. 
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Q. Is that without being loaded 'vith coal and waterY 
A.. That is supposed to be equipped. 
Q. Equipped, 60 tons, and the weight of the motor car is 
18,000? 
A. Yes. 
Q. State whether or not the steam locomotive that you use 
on that railroad is one of the lightest, or medium sized or 
heavy engines used on any railroad 1 
A. Well, there is lighter engines, this is a reasonably light 
engine. 
By Judge: Do you operate under the State Corporation 
Commission ~ 
A. Yes, sir. 
Q. Do you make reports to them 1 
A. Yes, sir. · 
page 157 ~ Q. (A. B. Hunt) Likewise to the Interstate 
Commerce Commisison ¥ 
A. Yes, sir. 
Judge: I would like to ask Mr. Ferguson one more ques-
tion. When and where was it you had this conversation with 
the plaintiff after the accident? 
A. In the office, waiting room, after he 'vas brought to 
Rocky Mount. 
Q. How long, or about what time of day was that? 
A. It was after night, it had got dark, but I couldn't say 
just what time it was. 
Q. H. D. Dillard : Before he was carried to the hospital? 
A.. Yes, sir. 
Witness stands aside. 
J. B. FERGUSON, 
a witness for the defendant, testifies a.s follows: 
DIRECT EXA!1IATION. 
Bv C. C. Lee: 
• Q. Your name is J. B. Ferguson~ 
A. Yes, sir. 
Q. Where· do you live, 1\fr. Ferguson Y 
A. Pen Hook. 
,. -
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Q. What is your occupation? .-
. A. I work for the Franklin & Pittsylvania, section fore-
man. · . 
Q. Are yon familiar with this crossing down here where 
1\{r. Shoemaker was injured? · 
A. Yes, sir. . 
Q. State to the jury what pines have been cut from around 
that crossing since December 19th, 1928 Y The date of the 
a~dentY . 
A. Well, I "rent over, I cut the right of way back a little, 
I always aim to keep the pines away from the 
page 158 ~ cro.ssings the best I can, I cut a few little pines 
along there, about like I have all along at other 
points, a few little· pines, I guess they could see for them-
selves what have been cut. 
Q. How often do you go up and down the track cutting 
pines, and at what time of the year generally~ 
A. Uusually about once a year. 
Q. What time of the year? 
A. Well, along in August. if I can get there, most of the 
time, .sometimes a little earlier, and some times little later. 
Q. Mr. Ferguson, at the crossing right up on the knoll there, 
I imagine about 10 or 15 feet from th.e road, there is a pine 
stump, do you know when that pine was cut Y · 
A. No, sir. I do not, lots of times I cut them off, when they 
get to interfering with the wire,. growing up in the wire, 
'vhen they get too tall, I cut them down. 
Q. Have you examined that stump of that pine recently Y 
A. No, sir, I have not. 
Q. Have you seen it recently? 
A. No, sir, I never paid any attention to it. 
Q. Did you see it yesterday? 
A. ·No, I never paid any attention to it, I heard some of 
them say there was one cut, I don't know whether I cut it 
or not~ might have done it. 
Q. State whether or not you cut any pines there that would 
interfere with a man 25 feet back off the road from seeing the 
motor car since that accident~ 
A. Well, I couldn't sa.y, I cut some little pines 
page 159 r along, but I couldn't .say whether I have or not, 
but I don't think I have. Of c.ourse we cut some 
little pines, you know a pine grows up right fast, I just don't 
remember. 
Q. On December 19th was that crossing sign up on a post 
.standing up there Y . 
A. No, sir. 
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Q. It was laying down, wasn't it. 
A. Laying down. 
Q. Were you on the motor car the day of this accident 7 _; · 
A. Yes, sir, I got on right over there about a mile from . 
there at Divers' Trestle, that evening going in. 
Q. Who was with you Y 
A. I ha:d my men, some colored boys. 
Q. Colored boy.s employed as section hands f 
A. ·Yes, sir. 
Q. Was John Poindexte·r with you i 
A. Yes, sir. 
Q. John Hancock with you t 
A. ·Yes, sir. 
Q. Clyde Mahan with you! 
A. Yes, sir. 
Q. Ruby Belcher? 
A. ·Yes, sir. 
Q. Were you on the ca.r at the time of the acciden.!-~ 
A. Yes, sir . 
. Q. Where were you sitting~ 
A. On the back end of the car, in the passenger depart .. 
ment. 
Q. Were you sitting in front of or behind Bessie 
page 160 ~ Mackenheimer? 
A. I was sitting to the right, .sort of in front of 
her. she was on my left, to the back . 
. Q. State, before they reached that crossing, when, if at 
all, did the motorman blow his whistle Y 
A. Yes, sir, he blew the whistle. 
Q. Where was the motor when he· blew the whistle? 
A. Something like 75 or 100 yards, this side, just as it 
topped the hill. 
Q. As he topped the hill, he blew the whistle, is that what 
you ayf · 
A. Yes, sir. 
Q. What kind of whistle Y 
A. Air whistle. 
Q. What was he blowing it for7 
A. Blowing for the crossing. 
Q. Did anything attract your attention after that? 
A. Yes, sir. 
Q. What? 
A. I felt the air go down. 
Q. What do you mean felt the air go down' 
A. I mean he put his brakes on. 
Q. What happened then? . 
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A. Well, I saw there was something wrong, and I stepped 
to the window and hoisted the window and looked out, and 
he had struck the wagon. 
Q. Did he strike the wagon before you raised the windowoi 
A. I don't think so. I felt the air go down, really I 
. thought the car was on the ground, was the first 
page 161 ~ thought that struck me, I hoisted the window, 
looked out, I saw he had struck the wagon, and 
not the ground, and I saw Mr. Shoemaker. 
Q. In relation to the blowting of the whistle, how long was 
it after the whistle was blown before the air brakes were 
applied? 
A. Of course it 'vas shortly, just a short time, I couldn't 
say how long, but right immediately, pretty quick. 
Q. There was the whistle blown, and then the brakes put 
onf 
A. Yes. He usually blows a little crossing blow, I remem-
ber him blowing the whistle, then I felt the air go on pretty 
.shortly. 
Q. Did you feel the· impact when they had the collison~ 
· A. Why, yes, sir. 
Q. How far back 'vest of the crossing was the motor, as 
near as you can put it, when the air brakes were applied Y 
A. Well, that would be sort of hard for me to .say, I just 
couldn't say what distance now, I couldn't say, for I really 
don't know. 
Q. Did the motor stop after the accident? 
A. Yes, sir. 
Q. How far from the center of the crossing did the motor 
car stop? 
A. Which end? 
Q. The back end or front end either. 
A. The back end, I suppose was· .something like a rail and 
a half. 
Q. How long is a rail ? 
A. 30 feet. Tha.t would be about 45 feet, I suppose, I 
didn't measure it. 
Q. About 45 feet from the c.enter of the crossing, the back 
end of the motor stopped? 
. A. Just guessing at it. 
Q. Where was l\{r. Shoemaker? Did you get out of the car 
or stay in it f 
page 162 ~ A. I got out, I was the first man went to see 
about it. 
Q. What did you see? 
A. Mr. Shoemaker. 
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Q. Where was heY 
A. Lay·ing right on the side of the track. 
Q. Looking towards Pen Hook, on the right or leftf 
A. Looked like a dead man, he was not looking out. he was 
just laying there· with his head forwards. 
Q. If you were standing on that track looking toward Pen 
Hook, was he laying on the right hand side or the left hand 
side? 
A. Right hand side. 
Q. What did you do then~ 
A. I raised him hi,m, !vir. Shoemaker he eome to himself. 
Q. Was he conscious then Y 
A. Yes, sir, he knew me, I didn't know Mr. Shoemaker, 
but he kne'v me, and he asked us to help him, well, 've got him 
up, J\.ir. Doss and myself, I taken out my handkerchief and 
bandaged his arm, it was bleeding right much; he told me he 
had a brother-in-la'v a.t Glade Rill, :hir.·Harry Young, and we 
carried l1im down there. 
Q. Did you ask him any questions some time after he told 
you he had a brother-in-law at Glade HillY 
A. I says to him, I says, Mr. Shoemaker, you ought to have 
stopped and listened, he .says I didn't think about it, says that 
old range or stove, which says I didn't think about it, says that 
never heard a11ything, that is ·what Mr. Shoemaker said. 
page 163 ~ CR.OSS EXAl\IINATION. 
By A. B. Hunt: 
Q. At that time~ 1\{r. Shoemaker, you say, looked more like 
a dead man than a live manY 
A. He certainly did when I first sa,v him. 
Q. He was in a terfible condition, 'vasn 't he? 
A. He was. 
Q. Lacerated arm, practically torn off, wasn't it f 
A. Yes, sir. 
Q. His body bruised Y 
A. His arm , .. {as cut right bad, of course, :1_\Jfr. Shoemaker, 
he regained consciousness migl1ty quick. 
Q. Regained ·consciousness mighty quick Y Was there a 
puddle of blood there 'vhere he fell~ 
A. Yes, sir, there was some blood. 
Q. Right there a.t the end of the cross tie 'vhere he fell? . 
A. Yes, sir. 
Q. Did you try to press down on that cross tie to see 
whether there was blood under it 1 
A. No, sir, I never tried. 
• 
,.------------
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Q. It was there to tell from the pool of blood where he had 
fallen, wasn't it Y 
A. Certainly, yes, sir. 
Q. You made no measurements of any distances, did you, 
Mr. Ferguson,? 
A. No, sir, I did not. 
· Q. When you g·uess at 45 feet, of course that is just a guess, 
did h'e go down to where those old pieces of broken stove and 
g·la.ss are visible on the tr·ac.k now~ 
A. Of course they threw the scrap pieces back there, I 
- don't know whether it went exactly there, it might 
page 164 ~have been some where near that where they got 
the stove out. 
Q. The stove helped to bring the car to a halt, didn't it Y 
A. The .stove was in front. 
Q. The weight of the car catching the stove, you could see 
t.he impress of that stove on the cross ties, couldn't you T 
A. I never noticed that. 
Q. But you could certainly tell the stove was jammed un-
der the pilot, and you had to jack it up and get tit outT 
A. I couldn't say that,. they got it out, 'vhen he released his 
air brake, 'vhen he got ready to start, not thinking about the 
stove being under there, the car had moved ahead, you see, 
a.nd raised it a little, but really, I couldn't say whether it 
was wedged under before that, the car rolled a little bit,. then 
we had to prize the stove out. 
Q. Before you could get the car away, you had to jack it 
up and get the stove out, didn't you? 
A. I couldn't say whether we jacked it up, of course we 
had the jacks on, if it was necessary, but I couldn't say, I 
don't know whether they was used or not, I don't say they 
was used and don't say they won't. 
Q. But you do know that something,_ either prizing it up, 
or jaclcing it up, for the purpose of getting that stove out, 
was necessary before moving the carT 
A. If they had moved it before he released his air, I don't 
know whether they could have pulled the stove out or not, I 
couldn't say. 
Q. Under the conditions you saw there, it was necessary 
to prize that stove out, or jack it up before moving the car, 
wasn't itT 
page 165 ~ A. Of course we had t~ get it out, I couldn't 
really .say whether the jack was ever put under it 
or not. 
Q. The stove was broken up, and the particles or pieces of 
the stove just layed there, didn't they~ 
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A. We picked up _the biggest pieces, and put them on the 
wagon that night. 
Q. And you left the little pieces laying there Y Laying 
there now, aren't they? 
A. Certainly, I see some little pieces laying around. 
Q. Don't you happen to know that where those pieces of _ ,. 
iron ar.e laying there now, on this good da:y of our Lord, was . 
where Mr. Shoemaker fell, between 120 and 130 feet of the. . 
crossing~ 
A. I haven't measured it. 
Q. You just don't know how far it is Y 
A. I didn't measure it. You .see; 45 and 35 .would ma.ke up: 
some of the distance, and they might have been worked ahead~ 
Q. But iron don't "rork ahead on the ground unless some-
thing moves it, does it? 
A. Some times on a hill side, it will slid. Of cour.s·e we-
threw the pieces out there when we got the stove out, as I 
told you, I didn't make any measurements. 
Q. The small pieces you left, and the big· pieces you moved Y 
No answer. 
Q. You say the application of the brakes, and blowing of 
the whistle 'vas almost simultaneous 7 
A. I taken notice of the brakes _shortly after the whistle 
blowed. 
Q. I believe you told. Mr. Lee it was almo.st simultaneous, 
didn't you 1 
A. Well, ·it was pretty close together. 
pag·e 166 ~ Q. I ain't far wrong,. am I, when I say then, 
- if not simultaneous, mighty night that, wasn't it? 
That's right. isn't it Y 
A. You said it. 
Q. I am asking you if it ain't true. 
A. Well, of course now, you know a man blowing a whis-
tle, and seeing a horse and team coming up there, it wouldn't 
be very far a part, couldn't me, if it was, just as well not put 
the brakes on. · · 
Q. There was not any appreciable distance·. Did he· put 
any sand on the track? 
A. I don't know. I wasn't in there with him, I culdn't tel! 
you. . 
Q. He .slapped his air brakes on right where? do :you 
think that was up this. side of the crossing? 
A. I just couldn't tell you, I don't know. 
Q. You know the distance about where he blew: the whistle, 
don't you! 
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A. Something like 100 yards, may. be a little -more, and 
might be a litHe less, couldn't be much=,ess. 
Q. Wasn't it about two and a half car ra.ils Y 
A.. I don't think so. 
Q. You don't think jt wasY 
A. No, we usually blo,v something about 100 or 125 yards 
before we get to the crossing, usually about 125. 
Q. But whe·ther that custom was followed at that time, you 
don't know. ·You didn't blo'v the whistle yourself Y 
A. No, sir, but I heard the whistle. 
Q. You just heard it and tha.t was all~ 
A. Yes, sir. 
Q. You are the road foreman! 
A. Y e.s, sir. 
page 167 ~ Q. Last August, you did cut some pines over 
there, didn't you 7 
A. Yes~ sir, I trim out some all along, but I don't remem-
ber exactly hi August, I remember I trimmed the right of 
way. 
Q. You do not know whether the pines you trimmed out 
at that point would have made visible the approach of a 
train which prior to that time was not, do you Y 
A. No, sir. 
Q. You didn't cut pines on both sides, did you Y. 
A. If they wa.s IJn both sides, I did. 
Q. Don't you know right now, on the south side, and right 
on the top, there are pines standing up there ~ 
A. Certainly,. we don't cut them all. 
Q. You didn't cut those little pines, did you f 
A. We cut the right of way, what needs cutting, around 
the crossing, 've cut it most every year. 
Q. Most every year, no regular time for cutting!; 
A. No. 
Q. You usually try to cut it in the summer? 
A. Usually. 
Q. And pines like those standing there n~w, and further 
on out on the same cut, they had not gotten big enough to 
cut, had they Y 
A. I don't know whether they were big enough or not. 
Q. But they didn't bother you, those pines were that big 
(indicating) 1pon't they? The ones you cut. 
A. Them pines won't that large. 
Q. Ain't you wrong, did you look at the stumps? Don't 
you think they was right good size? Bigger than that (indi-
cating) · 
A. No, that ain't so very big. 
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Q. Now, that pine .brush laying there to-day, 
page 168 ~ measuring from IO to 12 feet tall, are they the 
trees you cut down and didn't haul away? 
A. No, sir, we didn't haul away any of them trees, just 
threw them back there. Now that tree you are speaking of, 
I think, had broken down just below the road there, some one 
cut it there that had been cutting pulp wood along there. 
Q. I really had my mind on several little stumps. 
A. They have bee cutting pulp 'vood down there, that 
might have been the top of that pine tree that fell across 
there, we haven't cut none quite tha.t large, if we clid,. 've 
would sell the pulp 'vood, if we cut any that large. 
Q. You never did cut any to sell for pulp 'vood, did you Y 
A. No, sir, did not. 
Q. You say the sign board was laying down in the mud 
'vhen this accident happened, it is up there to-day, isn't it~ 
A. Yes, sir. 
Q. How long afterwards was it put up1 
A. Well, I don't remember. 
Q. A day or two? 
A. Yes, more than that, I couldn't tell you "Then it was. 
Q. Won't over a week, was it? 
A. Y e.s, over a week, I expect, I just don't kno,v. 
Q. Didn't you cut these trees down ai the same time 
you put the sign board up Y 
A. We might ha.ve trimmed out a little there then, I don't 
remember. 
Q. vVasn 't the sign ·hoard put up, and the trees cut out 
within ten days of this accident 1 
page 169 ~ C. C. Lee: \Ve object to tha.t question--any 
repair.s made afterwards are inadmissible as far 
as negligence is concerned. 
Judge: Objection overruled. 
A. Gentlemen, I think any of you can see the stumps, they 
'viii show for themselves, whether there was anything there 
a.t that time that would obstruct the sight any more than 
there to-day are, I mean be large enough to. 
Q. Have you got a. loud sounding whistle on that motor 1 
A. Not so very loud, no, sir. · 
Q. You can hear it for a mile or .so, can't you? 
A. You can hear it right smart little ways. 
Q. Got a bell? 
A. Yes, sir, we usually keep one on there, I couldu 't say 
whether there is one there no'v or not. 
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. · Q. You didn't ring any .bell that da.y, did you Y 
A. I didn't hear none, don ~t remember hearing any· bell. 
R.E-DIRECT EXAMINATION . 
.By C. C. Lee : 
. Q. Isn't the bell that is on the motor used for signals inside 
the car-What is the bell on there used for? . 
A. Used for off signals, about starting lots of times. 
Q. Signals from 'vhere? 
A. From the back end of the car. 
RE-CROSS EXAMINATION. 
By A. B. Hunt: 
Q. Wha.t else do you use it for? 
A. That .is about all it is intended for. 
Q. You ring it when you want to, and when you don't 
want to, you don't~ 
A. Yes. 
page 170 r Q. How many men do you carry on that motor 
to operate it Y 
A. '\V ell, they use any where from one to two. 
Q. They just ca.rry one man don't they? 
A.- One man is the rule right now. 
Q. And if there is one man in front, where is that other 
man coming from to ring the bellY 
A. Some times a passenger, if he wants to get off, he will 
ring it. 
Q. Bell is just for the convenience of ·passengers. 
Witness stands aside. 
JOHN POINDEXTER, 
a witness for the defendant, testifies as follows: 
DIRECT EXAMINATION. 
By H. D. Dillard: . , 
Q. At the time that Mr. Shoemaker was hurt, where were 
you working? 
. A. Franklin & Pittsylvania Railroad. 
Q. This road running from here to Pen Hook_? 
A. Yes, sir. · 
. Q. Did you get on that motor car that da.yY 
A. Yes, sir. 
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Q. Where did you get on! · 
A. Down ·here at Divers Trestle. ·· 
Q. How far was that this side of where the· aooident toQk 
place? 
A. I don't know, something like a mile, I reckon. 
Q. Where did you go when you went in the car, and who 
got on the car with you Y 
page 171 ~ A. Mr. Ferguson, John Hancock, Rubie Bel-
cher and Clyde Mahan. 
Q. Where did you sit when you got in the carY 
A. Sat down on the engine hood. 
Q.' Which side~ 
A. Right hand .side. 
Q. Who was running the· motor car f 
A. Mr. Doss. 
Q. Were you next to him? 
A. Yes, sir. 
Q. How close to him 7 
A. Sitting right at him. . _ 
Q. Which way were you looking when the car was moving¥ 
A. Looking down the track. 
Q. Tell the jury whether or not Mr. Doss blew his whistl(l 
for the crossing there at what they call Preston's Crossing! 
A. Yes, sir. 
Q. How- do you knowY 
A. Because I seen him and heard it. 
Q. Saw him do whatf 
A. Blow the whistle. 
Q. How did he blow it¥ 
A. Pulled the cord. 
Q. Where was he at the timeT 
A. Turning over that grade. 
Q. Before you got to the crossing! 
A. Yes, sir. 
Q . .At the time he blew that whistle, was anything at all 
near the crossing? 
A. No, sir, I never seen ~nything. 
page 172 ~ Q. Did you later see anything! 
.A. Yes, sir. 
Q. What did you see 
A. Some ~ules' heads coming out the cut. 
Q. Were the mules, walking, trotting, or how Y 
A. Walking. 
Q. Did these mules stop? 
A. No, sir. 
Q. What did they dot 
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A. W a.lked on up on the track. 
Q. Did you see anything hitched to those mules? 
A. A wagon. 
··· · Q. Anything in the wagon. 
A. Seen a man sitting behind a stove on a plank. 
Q. Which way was he looking 1 
A. I don't know. Looked like to me she was looking right 
straight at the mules. 
Q. Did that man look up the track Y 
A. I never .seen him look up the track. 
Q. As near as you can come at it, when he drove up on 
the track, looking straight at the mules, sitting down on a 
plank behind the stove, how far would you say the motor 
car .was away from him f 
A. I don't" know how far it 'vas. 
Q. Can you give me some idea.? 
A. No, sir. · 
Q. Well, when the man came up on the tract, what did 1\{r. 
Doss doY 
:page 173 ~ A. Applied his air brakes. 
Q. With one hand or two hands or ho,vY 
A. I don't kno'v how many hands he had. 
Q. Do yon know how the brakes worked on that carY 
A. No, sir. 
Q. When he applied the brakes, what did the car dof 
A. Slowed down. 
· Q. Did it slow down enough to miss the wagon Y 
A. No, sir. . 
Q. When he first began t.o a.pply the brakes, where was 
the mulesf 
A. Mules coming out of the cut. 
Q. When did the mules get on the track, how close were 
they to the motor car when the mules got on the track Y 
A. I don't know, something about 10 feet. 
Q. That ~s a mighty short distance, isn't it? 
A. Might be further than that, I just don't know. 
Q. What did the mules do 'vhen they got on the track ~ 
A. Looked up the track and seen the motor and made u 
lunge. 
Q. What did that do? 
A. Jerked the wagon up on the track. 
Q. · What happened then 7 
A. The motor struck it. 
Q. Of course when the motor struk it, ·what. happened to 
Mr. Shoemaker? 
A. Knocked him out. 
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Q. Did yon get outside f 
A. Yes, sir. 
Q. vVhere was Mr. Shoemaker lying 'vhen you got out Y • 
A. Laying down side the track. 
Q. How far -below the crossing, could you tell Y 
page 174 ~ A. No, sir .. 
Q. Could you tell how far the car went after it 
struck him? 
A. Something like about 45 feet. 
Q. Something like that, ever measure it ~ 
A. No, sir. 
Q. Just guessing at it7 
A. Yes, sir. .. 
Q. Gould you tell how far Mr. Shoemalcer was from the 
erossing ~ 
A. No, sir. 
Q. Was he between the crossing and the car? 
A. Yes, sir. 
CROSS EXA1\1INATION. 
By A. B. Hunt: 
Q. Say the car went something like 45 feet after it hit hin1.! 
A. I just guessing a.t it, looked like to me. 
Q. Didn't it go more like 145 feet? 
A. No, sir. 
Q. That 45 feet has got a pretty familiar ring to it, hasn't 
it, you have been talking about it so much. · 
A. No, sir, I a.in 't been talking about it. 
Q. You ain't heard nobody talking about it, you a.in 't been 
talking a.bout it to anybody else~ 
A. No, sir. 
Q. You haven't mentioned this matter to anybody, have 
you? 
, A. Ain't thought nothing about it. 
· Q. Ai:il 't thought nothing about it, much less mentioned it 
to anybody, don't you know, John, that good looking man 
on the end of the table has been talking to you about this. 
thing? 
. A. No, sir, he ain't. 
page 175' ~ Q. This one over here (indicating Mr. Lee) 
been talking to you? 
A. No, .sir. 
Q. ~fr. Ferguson neither? 
A. No, sir. 
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Q. You were just called on the witness .stand, not a living 
soul talked to you about the case~ 
.. A. No, sir, ~in't nobody talked to me about it. 
Q. Didn't they take a written statement from you, John, 
didn't they get you to sign something Y 
A. No, sir. 
Q. You can write your name, can't you? 
A. Yes, sir, I can write my name. 
Q. Didn't you sign a written statement? 
A No, sir, I ain't signed no written statement. 




A. Yes, sir. 
Q. He was in about 2 rail l.engths of the crossing when 
the whistle blew? 
A. I don't know how far he was. 
Q. Didn't the whistle blow, and the brakes come on almost 
together~ 
A. After he quit blowing the whistle, he reached and got 
his brakes. 
Q.- He didn't blown then up to the crossing? 
A. He blew before he got to the crossing. 
Q. He didn't keep on blowing up to the crossing Y 
A. No, sir. 
Q. How much time was there between the blowing of the 
whistle and the putting on of the brakes Y 
A. I don't know how much time. 
Q. Almost at the same time, wasn't it~ 
page 176 ~ A. oy es, it was almost at the same time. 
Q. When he blew the whistle, the mules was 
coming from behind that cut in the road? 
A. Coming out from behind that cut? 
Q. Is that what you tell us, when he blew the whistle the 
mules were coming out from behind the cut? 0 
A. I said when he blew the whistle I oouldn 't see any-
thing. 
Q. Didn't you say yon saw the mules when he blew the 
whistle! · · 
A. Went on down further and seen them. 
Q. How far from the track were the mules when you saw 
them? 
A. I don't know how far. 
Q. Give some idea. 
A. I can't give no idea. 
Q. You refuse "to give me any idea, :ao you? You are 
.-
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bound to have some idea how far the mules were· from .the 
track when you saw them Y · 
A. No, .sir, I don't know. . 
Q. Let your mind revert . iback to the picture,·· seeing the 
mules and seeing them coniing on the track, give us your 
best judgment of how far the mules were from the track? ·-
A. I just don't know. 
Q. What is your best judgment about? 
A. I ain't going to guess at it-.. · . 
Q. You refuse to do that, was it.as much as 50 :feet from 
the track~ 
A. I don't know how far they was :from the track. · · 
Q. Don't know whether they was as ~uch- as 50 
page 177 } feet :from the track? 
A. Don't know how far they was. 
Q. Don't you know if the mules had. been 10. :feet from the 
track. and this whistle blew at about two car rails from the 
crossing·~ that the mules couldn't got on that track ahead of 
that motor vehicle to sa.ved their lives, they couldn't have run 
and got on there T · · · 
A. I don't lmow how :far they was :from the track when he 
w~ . 
Q. Who told you he blew the whistle T 
A. I seen him blow it. 
Q. You don't know how he blew it, do you Y 
A. Blowed it with his hand. Pulled a cord and blowed it. 
Q. That's the way he blew it, about as near as you ~n tell, 
about the time he -blew the whistle, he put on the brakes¥ 
A. When he turned over that grade, he blew his whistle, 
and after he- quit blowing the whistle. he applied to his 
brakes. 
Q. John. did you help help cut the little pines·o:ff the side of· 
that track? 
A. No, sir. 
Q. You work :for the company now, don't you Y 
A. Yes, sir. 
Q. You are not one of the fellows that cuts pines, are you f 
A. No, ain't got no fellows that cuts pines.-
Q. Don't anybody cut any pines T 
A. We cut the right of way, ain't cut no· pines at that cross .. 
ing, I ain't hoped to cut narry one at that crossing. 
Q. Did you help to put that .sign up~ 
A. No, sir. 
· Q. :You won't there when they put it up 1 
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·A. No, sir. 
page 178 ~ Q. You won't there when ~he pines was cnt T 
· A Don't know nothing about the pines oon 
the crossing. . 
·Q. Wh~n yon saw he was going to hit the wagon, what did 
yon dq·f 
A. Never done nothing. 
Q. Anybody fall back in the car f 
A.. I don't know. 
. Q. You say you were sitting on the· hood~ 
-A. Yee, .sir, on the right hand corner. 
Q. That threw your back to the left hand side 7 
A Yes, sir, I was looking straight down the track. 
Q. Now, let's get that straight, the hood is just like a hood 
on an automobile, isn't itT 
A. Made sort of like a square box. 
Q. And that came out in the front part of the car, and yon 
took a seat on that! 
A. Yes, sir. 
Q. That put your back to the left hand side going toward 
·Pen Hook~ 
A. Yes, sir. 
Q. You didn't see any .of this at all, did you Y 
. A. Yes, sir. 
Q. You ain't got eyes in the back of your head, have you? 
A. I was looking down the track. 
Q. Yon had your back· to that side, and had to turn your 
head, you (!Ouldn 't see anything off that side of the track, 
could you? 
A. I see that. 
Q. You could see nothing on the left hand .side of the track, 
sitting in the position. you were in at all, could you? 
A. Yes, sir. 
Q. Yon told the jury that your back was to the 
. page 179 } track. . . 
A. 1\{y back was to the left hand side, and I 
~~s sitting in the corner. 
· Q. The further you sit on the ·corner, the more it turns 
your back to the approach of the train, doesn't it? 
A. I don't know. 
· Q. You were just sitting there, not looking at anything, 
won't you? 
· A. I was looking at the man. 
Q. After he got killed? 
A. When the mules come out of the cut, I was looking at 
him. 
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Q. Notwithstanding the fact that your back was to him.7 
A. !1:y back 'Won't to him. 
RE-DIRECT EXAl\fiNATION. 
By H. D. Dillard: 
Q. Didn't you tell us that the whistle blew before you saw 
the mules? 
A. Blowed as he turned over that grade. 
Q. Didn't you tell us the whistle blew before the mules 
came in sight 7 
A. Yes, sir, done blowed it. 
Q. After you .saw the mules, did he blow any more? 
A. I don't know whether he blowed any more or not. 
Q. If he did, you don't remember it 7 
A. I don't know 'vhether he did or not. 
Witness stands aside. 
page 180 ~ JOHN HANCOCK, 
a witness for the defendant, testifies as follows: 
DIRECT EXAMINATION. 
By H. D. Dillard: 
Q. How old are you~ 
A. 20 years old. 
Q. Who you work for 7 
A. F. & P. Railway Company. 
Q. You had a talk with me about this case yesterday, didn't 
you? 
A. No, sir. 
Q. You didn't see me yesterday? 
A. Yes, I seen you. 
Q. Day before· yesterday- -Saturday-what day was it 
you talked to me 7 
A. Talked with you Saturday, I reckon it was. 
Q. Talked to Mr. Lee too, didn't you f 
A. Yes, sir. 
Q. You just simply told us what you knew, .didn't you¥ 
A. Sure. 
Q. The day that lVIr. Shoemaker 'vas hurt, where were you 
working? 
A. "\Vorking down here at Divers Trestle. 
Q. Working for Mr. Ferguson f 
A. Yes, sir. 
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Q. Did you get on the motor car~ 
A. Got on at the trestle. 
Q. How far from the point of accident f 
A. I don't know. 
Q. Mile, or something like that¥ 
: ..... ! 
A. Something like a mile, might been a little more, some-
where around there. 
page 181 ~ Q. Did you go inside? 
A. Inside the motor Y 
Q. Yes. 
A. Yes, sir. 
Q. Were you scitting or standing? 
A. ,standing up beside the water closet. 
Q. Is the \Vater closet in the front compartment or back? 
A. Front compartment · 
Q. On the right or leftY . 
A. On the rig·ht. 
Q. Place yourself like you were standing, tell me which 
side it is on. 
A. On the right hand, no, it is on the left. 
Q. Was it behind the motor or which side of the motor Y 
A. On the left. 
Q. Who were you talking toY 
A. Ruby Belcher. 
Q. Tell the jury whether or not Mr. Doss, who was running 
the motor, blew his whistle? 
A. Yes; sir. 
Q. Where? 
A. Just after he turned over the knoll. 
Q. Did you see him pull the cord Y 
A .. No, sir. 
Q. What were you doing at the timeT 
A. Standing talking to Ruby Belcher. 
Q. Did you ever look down the track? 
A. Didn't look just then. 
page 182 ~ Q. When did · you look T 
A. Directly after, Roby spoke and says look 
yonder at them mules coming up, then I looked out. 
Q. Where were the mules? 
A. When I looked around the mules was coming up on 
the track~ Heads done got up on the track. 
Q. Could yon see the ma.n ~ 
A. Yes, sir, I seen him. 
Q. Whether was he? 
A. Sitting behind the stove on the rear end of t~e wagon on 
a plank. . 
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Q. Which 'vay was that man looking? 
A. Sitting down looking like this, head down. 
Q. Looking up the track? 
A. No; sir, was I couldn't_ tell it. 
Q. Had the mules got on the track? 
A. Yes, sir. 
Q. When they got on the track, how close was the motor 
car to themY 
A. The motor car was something like about 15 feet. 
Q. When the mules got on the track what happened~ 
A. The mule made a lunge and that jumped Mr. Shoemaker 
and the wagon right up on the track. 
Q. When the motor got in 15 feet, the mules made a lunge 7 
A. And jerked the wago:q up on the track, that time the 
motor struck. 
Q. Do you recall about where it struck the wa:gon 1 -
A. No, sir, I don't. I thought that close would get him, 
and I laid down; the last time I se.en him, the 
page 183 } mule made a. lunge, I never seen him any more 
until the motor· stopped. 
Q. Was he between the motor and the crossing, or where 1 
A. Between the motor and the crossing. 
Q. How far was he lying from the crossing' 
A. Just about 30 feet, I reckon, gilessing at it. 
Q. How far would you' say the motor car was beyond himf 
A. Well, I reckon about may be 35 feet, or 40, something 
like that. 
Q. Did you ever make any measurements ·of the distances t 
A. No, sir. 
Q. You don't know, can't give any accurate idea then Y 
A. No, I can't give any accurate idea. 
CROSS EXAMINATION. 
By A. B. Hunt: 
Q. Your idea is that Mr. Shoemaker was laying about 30 
fee-t the other side of the crossing, and the car had gone on 
some 35 or 40 feet beyond him? 
A. Yes. 
Q. What .stopped tha.t car, do you remember anything be-
ing wedged up in front of it? 
A. No, I don't know anything about it, when I got up. 
I went back up there to Mr. Shoemaker, brakes, I guess, is 
what stopped it all I know. · 
Q. Don't you know there was a stove wedged under that 
motor! 
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A.. No I didn't know it, I know it hit, I know the stove· was 
laying down there that the motor knocked down. 
Q. When did you lay down~ 
· A. Just before it happened. 
Q. What made you lay downY 
page 184 ~ A. I knew it was going to happen, didn't see no 
other w·a~ to go. 
Q. You tell the jury the way it was going, it was bound 
to hit him? 
; 1~. Yes, it was too close to him. _ 
Q. Where we·re the mules when you first saw them? 
A. Coming up the track, their heads just about the track. 
Q. How far were their heads from the track~ 
A. Heads just ahout on the track. 
Q. On the north rail of the track? 
A. I couldn't tell exactly, I knew it was close to them, I 
said tha.t man is hit sure. 
Q. The mules 'vere walking¥ 
A. Yes, the mules were walking then. 
Q. And kept on walking up on the track? 
A. No, sir, didn't keep on walking, when they seen this 
motor, they made ·a lunge. 
Q. They kept ou, did they ever get out of a walk. 
· A. Yes, they made a lunge, as near as I could see. 
Q. And that is when you laid down~ 
. A. Yes, when I seen them make this lunge, I dropped down. 
Q. What was before the· lunge 'vas completed that you laid 
downY 
A. They was making it. 
Q. Before the lunge was eompleted, if you was laying 
down, how do you kno'v it jerked the· wagon .up on the track! 
A. I know it was bound to. 
Q. If you were la~ing down, how could you see it? 
- A. I know it was bound to je'rked the 'vagon. 
page 185 r Q. you didn't .see it though, did you? 
A. I know it was bound to jerked it up there. 
Q. Then you are s'vearing ·to someth~ng you didn't see at 
allY 
A. I seed the mules make that lunge, bound to jerked the 
wagon up there in making that lunge. 
Q. Are you swearing to what you actually saw or not~ 
A. I seen the mules when they made a lunge, they was 
hitched to the wagon and they was bound to jerked it up on 
the track. 
Q. Did you tell the jury something you saw or not 7 
A. Sure, I seen the mules. 
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Q. You saw them jerk the wa.gon up on the track? 
A. I didn't see the wagon when it come up there, I seen 
the mule when it made a lunge. 
Q. Then you are telling them something, you didn't see 
when you said it jerked the· wagon on up 7 , ~ 
A. It was bound to jerk the wagon. 
Q. But you are telling them something you didn't seeY 
~Ir. Lee: This questi<>n is objected to, the witness has 
fully explained to the jury what he saw. 
Judge: I think you have gone far enough 
Q. You say you were here Saturday 7 
A. Yes, sir. 
Q. Who was with youf 
A. Ruby Belcher, John Poindexter, Mr. Ferguson and 
Clyde Mahan .. 
Q. Anybody else, how about John Poindexter f 
A. I called his name. 
Q. Where did y.ou talk to Mr. Dillard and l\{r. Lee. 
A. J)own here in the office. 
page 186 ~ Q. What office 
A. Down here in the court house. 
Q. Down in l\{r. Lee's Offic.eY 
A. I don't know whose office it was. 
Q. What did you say the names of those boys were with 
youY 
A. John Poindexter, Clyde Mahan, Ruby Belcher. 
Q. Did all of you talk to Mr. Lee or Mr. Dillard 1 
A. Yes, sir, we all talked. 
Q. Did John Poindexter talk to them, or didn't he 7 
A. All of us talked to them. 
Q. All of you here talking last Saturday about this case 1 
A. Yes, sir., all of us was here. 
Q. All of you talked, ·the lawyers asked each on of you 
questions, didn't they~ 
A. Yes, sir. 
R.E-DIRECT EXAl\1INATION. 
Q I was pre~ent, at that talk, wa.s I not Y 
A. Yes, sir. 
Q. What did I ask you. 
A. B. llunt: Objected to. 
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Objection sustained. 
Witness stands aside. 
, 
page 187 ~ CLYDE ~!AHAN, 
a witnes~ for the defendant, testifies as follows: 
DIR.ECT EXAMINATION! 
By H. D. Dillard: 
Q. Where do you live Y 
A. Pen Hook. 
Q. Where are you working, Clyde f 
A. Franklin & Pennsylvania Railway Company. 
Q. On Dec. 19th, 1928. the day that Mr. Shoemaker got 
hurt, who were you working for f 
A. F. & P. Railway. 
Q. Were you on the motor when it l1it Mr. Shoemaker~ 
A! Yes, sir. 
Q. Where did you get on that motor? 
A. Got on down at Divers' Trestle. 
Q. Before this motor reached the crossing, did the motcr-
man blow the whistle? 
A. Yes, sir. 
Q. Where was it when the motorman blew the whistle? 
A. Just over the hill. 
Q. Going down to the crossing Y 
A. Yes, sir . 
Q. Where 'vere you sitting, Clyde, or standing on that cat• ~ 
A. Sitting behind the driver. 
Q. What were you sitting on Y 
A. On a box. 
Q. Box of express or something Y 
A. Box of tools. , 
Q. Which way were you Iookingf 
A. Looking forward. 
Q. When the whistle 'vas first blown, could you see tl1e 
crossing? 
A. Yes, sir. 
pag~ ~88 ~ Q. Was anything on the crossing~ 
A. No, sir. 
Q. When did you first see anything approaching the cross-
'ing~ . 
A. Just when he got through blowing his whistle. 
Q. What did you seeY 
A. Seen two mules. 
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Q. What were those· two mules doing 7 
.A. Walking up on the crossing. 
Q. Hitched to anything? 
. .A. Yes, sir. 
Q. What were they hitched toY 
.A . .A wagon. 
Q. How close to the track, when you :fir.st saw them Y 
.A. About 5 feet. 
Q. How far back from the crossing was the motor car 
at that time~ · · 
A. About 25 feet. 
Q. Well, was anybody on that wagon! 
A. Yes, sir. 
Q. Where was he on the wagon Y 
A. On the back end. 
Q. Did you see Mr. Shoemaker! 
A. Yes, sir. 
Q. What else was on that wagon? 
A. Cook stove. 
Q. When the mules were coming up to lhe crossing, about 
five feet, the motor car about 25 feet back, what did the mules 
do then~ · 
A. They looked up the track, and seen the roo-
page 189 ~ tor coming, and gave a lunge and crossed. 
Q. Just previous to that time, in what direction 
was Mr. Shoemaker looking.. what was he lookin atY 
A. I couldn't see him then. 
Q. When did you first .see him t 
A. I first seen him when the motor car hit the wagon. 
Q. Had the brakes been applied 7 
A.· Yes, sir. · 
Q. When were they applied, when did the motorman put 
the brakes on Y 
A. Just as he seen the mules ~ 
Q. How far past the crossing did the motor car go after it 
hit himf . 
A. The hind end was about 15 feet from the crossing •. 
Q. Where was Mr .. Shoemaker at that time? 
A. He was laying over on the side of the "track. 
CROSS EXAMINATION. 
By .A. B. Hunt: _ 
Q. You say the hind end of the motor was about 15 feet 
from the crossing? 
A. "¥es, sir, about 15 feet. 
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Q. Mr. Shoemaker was laying about 30 feet from the cross-
ing! 
A. No, sir. 
Q. Was he further on~ 
A. He was laying about 5 feet from the crossing. 
Q. Just about 5 feet, did you see that .big spot of blood 
down there 120 feet belo,v. the cr9ssing where Mr. Shoe-
maker layed? , 
A. No, sir. 
Q. Didn't look at that. Where he layed, he left a puddle 
of blood didn't he T 
page 190 ~ A. I guess he did, I didn't go back to see. 
Q. When you first saw the mules, they had not 
come up on the track, had they? 
A. They was coming up on the track when I seen them, 
on the north side coming up on the track. 
Q. The motorman blew his whistle after the mules came in 
sight? 
.A.. l es, sir. 
Q. I thought you said after he got through blowing the 
whistle he put on the brakes ~ 
A. He did, he seen the mules then. · 
Q. After he got through blo,ving the whistle, he put on the 
brakesY 
A. Yes, sir. 
Q. Then he never blew the whistle after he put on the 
brakes? 
A. No, sir. 
Q. Then he put on the brakes after he blew the whistle, 
and he never blew the whistle after he sa:w the mules T 
A. I don't know. . 
Q. When the mules started up you could see them back 
there, how far? 
A. About 5 feet. 
Q. And when they came on the car then had come down 
over the grade in that cut. 
· A. Yes, on the grade. 
Q. The top of the grade is in that cut, it had gotten from 
this side, on· the other side of the grade, and that puts it 
about 2, or 2% rail, lengths from the crossing, don't itY 
A. Further than that. 
Q. How far do you think it is? 
A. From the top of the hill. 
page 191 ~ Q. No, from over the grade where you say he 
blew, you said he had gotten over the grade, 
didn't you1 
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A. Yes, sir. 
Q. How many rail lengths is that to the crossing? 
A. I don't know how many raille~~gtks. 
Q. Ain't over three, is it Y 
A. Don't know, sir. 
Q. That is your best judgment, isn't itt 
A. I don't know. 
Q. Don't you know that the mules could not have come up 
from the· north side of the track, and dragged the rear end 
of that wagon up on the track before that motor made that 
grade, if what you are telling us is a fact, that couldn't have 
happened, could itY · 
A. I don't know. I don't know whether he was dragging 
his wheels or not. 
Q. Well, pulled it up, jerked it up. it couldn't have done it, 
if they had been the distance you say they were apart, could 
they~ 
A. ·I don't know. 
Q. That car was making good time, wasn't it Y 
A. 15 miles. 
Q. Who said 15 T 
. A. Nobody. 
Q. Never heard a soul say 15, have you 7 
A. No, sir. 
Q. Clyde, what you sweating so about 7 
A. Pretty warm in here. 
Q. You say Mr. Shoemaker was in the hind end of his 'va-
gon, ain't. no doubt about that, is there 7 
A. No, sir. 
Q. And he was hit by this car, won't he~ 
page 192 } A. Yes, sir. 
Q. The mules, they would 'have had to come from 
the north side of the track, anc;I got entirely on the south side 
of the track, before that car then could malre that short dis-
tance to the crossing, wouldn't they f 
A. Yes, sir. 
Q. Don't you know that didn't happen f That car was 
further back up before the mules ever started across the 
trac.k, wa.sn 't it f You couldn't even see the mules when they 
started across, could you Y 
A. I could. 
Q. And you are sure you had rounded over the knob of that 
grade, ain't no doubt about that 7 , 
A. We was over the grade. 
Q. How fast would you say the mules were going~ 
A. I don't know, sir. 
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Q. Just 'valking·, 'won't theyf 
A. Yes, sir. 
Q. They ~how won't walking as fast as that car was go-
ing, that car was going 5 or 6 times as fast as they were, 
won't it? 
A. I don't kno'v whether it was or not. 
Q. Now, then, you can teJJ us that it true, can't you Y 
A. I don't know whether it was going that fast or not. 
Q. Going heap faster than the mules, won't it¥ · 
A. The mules won't going as fast as the car 'vas. 
Q. The car was going a great deal faster than the mules, 
and don't you make those mules make about the same time 
the car made to put them across the track, how could that 
happen, something wrong there, ain't it Y 
. A. Don't know, sir. 
page 193 ~ Witness stands aside. 
RUBY BELCHER, 
a 'vitness for the defendant, testifies as follows: 
DIRECT EXAMINATION. 
By H. D. Dillard: 
Q. You work for Mr. Ferguson too, don't you~ 
A. Yes, sir. 
Q. You got on down here at Divers Trestle that day too, 
didn't you? 
A. Yes, sir, I did. 
Q. What part of that care were you standing in? 
.A.. I was standing right in the center of the car besides the 
rest room there, my hand laying up on the side, talking to 
John Hancock. · 
Q. On the side of the toilet roomY 
A. Yes, sir. 
Q. Who were you talking toY 
A. John Hancock. 
• Q. Tell that jury whether or not ~Ir. Doss blew his whistle 
before he got to that crossing? 
A. Yes, sir, I was standing there, he blowed the whistle, 
crossing blow, that attracted my attention, I looked around, I 
knew it was a crossing blow. 
Q. Did you see anything· ·when you first looked~ 
A. No, sir. 
Q. Did you see anything later? 
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A. I seen the mules heads, and told the fellow I was talk-
ing to to look, and he began to apply his air brakes. 
Q. When you first saw the mules, how far 
page 1'94 }- were, they from the north rail of the track Y 
A. Something like 8 or 10 feet. 
Q. Were the mules walking or trotting? 
A. Walking on seemed like. 
Q. See anything hitched to the mules t 
A.·Not then. 
Q When the mules approached the, crossing, did you ·see 
anything? · 
A .. I seen the wagon with the stove on it. 
Q. What was in the wagon Y 
.A. Range stove. 
Q. What elsef 
A. Mr. Shoemaker was on the rear end. 
Q. How far from the rear end? 
A. Sitting back in the rear on a plank. · 
A. Say three or four feet from the rear! 
A. Something like that. 
Q. When the mules appeared, what happened as far as 
the motor was concerned Y 
A. The man put their air brakes on, the motor slowed 
down. 
Q. Did the mules stop then 7 
A. No, sir, the mules when they seed the· motor, looked like 
they lunged forward, and got across the track. 
Q. Where were the mules when they saw the motor~ 
A. They was on the track, the motor was. very close, they 
m·ade a lunge and-
·Q. What did that do Y 
A. Put the \Vagon on the track. 
Q. Then it was they hit the wagon and Mr. 
page 195 } Shoema.kerY 
A. Yes, .sir. 
Q. Did you get out and help pick up Mr. Shoemaker? 
A. ·Yes, .sir, I got off the motor. 
Q. Could you tell me where he was laying? 
A. About 30 feet, I would judge, from the crossing. 
Q. Was he between the motor, or the other side of the mo-
tor and the crossing? 
J..~. Yes, sir, behind the motor, the motor just passed him. 
Q. How far would you say the motor went beyond him~ 
A. Not very far, 10 or 15· feet, I never paid any attention. 
Q. Did you make any measurements of it? 
A. No, sir. 
.1 
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_ Q. You also had a talk with your attorneys about this case, 
did' you not, before to-day, last Saturday you talked to me 
and Mr. LeeY 
· ·A. 'Yes, sir. _ . : - - . 
Q. ·You told us what you knew about 1t 1 
A. Yes, sir. 
CROSS EXAMINATION. 
By P. H .. Dillard, Jr.: 
-Q. You still work for the F. & P., don't you Y 
A. Yes, sir. 
Q. You remember very clearly what happened the day of 
the accident,. don't you Y 
A. Very good, I think. 
Q. Tell us what you 'vere talking about to John Hancock 
on the motor. . 
A. We was only standing up there talking of some girl 
friends. -
Q. Now, Ruby, you said that the motorman 
page 196 ~ blew that whistle for that crossing? 
·A. Yes, sir. 
Q. How far would you judge he was from that crossing 
when he blew the whistle? 
A. When it attracted my a.ttention, it was somethiitg like 
IOO feet, something like that, may be more. 
Q. He had just rounded over the hill, hadn't he ~ 
A. Yes, sir. 
Q. Did you see any mules then Y 
A. No, sir. 
Q. The whistle had blown, and the car was drifting ou 
down through· the cut, then what happened Y 
A. When I looked around, I spoke to the boy by me, I spied 
the mules, told him to look and see the mules, and the man 
was putting on his air brakes. 
Q. Did he blow his whistle Y 
A. He had done blowed it. 
Q. Did he blow it again? . 
A. Don't remember it if he did. 
Q. Then you tell the jury he blew his whistle something 
like 100 feet or more back over the hill, everything was sit-
ting pretty, until the mules' heads came on the track, and he 
put on his brakes Y 
A. I never listened 'vhen he came over the hill. 
Q. Yon say he blew the whistle and looked down the track 
and saw nothing, then the mules came in sight, and he put 011 
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his brakes, did he blow the whistle the second time 7 
A. I don't remember as he did. 
Q. Why don't you remember that, you remem-
page 197 } ber the other things ~ 
A. It is impossible to remember everything. 
Q. Then he didn't blow it the second time, did he? 
A. I didn't say he did. 
Q. o Yu don't say he did, do you? 
A. No, sir. . 
Q. How close was that motor to that road crossing when 
you first saw those mules' heads 7 · 
A. I judge from 85 to 100 feet. 
Q. You could see the mules when he blew the whistle 100 
feet away? 
A. I said probably more. 
Q. Then he must have blown the whistle further back than 
1()0 feet? 
A. I couldn't tell you. 
Q. You now tell the jury you saw the mules something like 
100 feet from the crossing? 
A. Between 75 and 100 feet. 
Q. How were those mules traveling~ 
A. Seemed to be walking. 
Q. How far were their heads from the north rail of the 
track from the time you first saw them f 
A. 8 or 10 feet, way it looked to me. 
Q. That motor in 75 feet of them, and then those mules 
walked on across that track and pulled that 'vagon up on it, 
what part of the wagon did you strike Y 
A. The mules spied the motor, they lunged across the 
track. 
Q. Jerked it across, and you hit them while they had the 
wagon in the air 1 
page 198 } A. Don't kno'v where it 'vas at, in the track or 
the road. 
Q. No,v, Ruby, isn't it a fact that" you and the rest of 
you section men, Fred Brown and that man Doss, who was 
driving that motor, were all talking and laughing and didn't 
see anything until you ran right up on that team on the 
trackf 
A. How did you have thatT 
Q. I .say isn't it a fact that you, Mr. Ferguson and th~ 
rest of those section men, and Fred Brown and .that man Doss 
were all talking anel laughing going down through that cut 
and didn't one of you see that team until you got right on it 1 
A. No, sir. 
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Q. And didn't he then apply his brakes and blo:w: his whis-
tle and hit that wagon f 
Q. What you call rig·ht up on the team Y 
A. 10 or 15 or 20 feet. · How far back did you say they 
were from the track 1 
A. From 5 to 10 feet. 
Q. And he saw it when you did f 
A Saw it before I did, he had done blowed his whistle. 
Q. Wliat did he·do 1 
A. Applied his brakes~ 
Q. Didn't it stop it in 100 feet?· 
A. No, sir. 
Q. How far did that motor go beyond that crossing before 
it stopped! 
A. Something ab9ut 35 feet. 
- Q. Did you get out of the motorf 
A. Yes, sir. 
page. 199 ~ Q. Did you go to Mr. Shoemaker T 
A. Yes, sir. 
Q. How far was he from the crossing! 
A. Something like 35 or 40 feet. 
Q. Between the motor and the crossing ~ 
A. Yes, sir. 
Q. I believe you said the car was 40 feet beyond him Y 
A. I don't remember saying tha.t. 
Q. · Then, if you were 75 or 100 feet or more when he 
applied his brakes, that motor went .something like 160 feet 
before it stopped and then it was stopped by the stove, wasn't 
i.t? 
A. No, sir, the air stopped it, I suppose, I know the man 
applied his brakes, I know, the air brakes. 
Q.· Did you· see the stove under the motorf 
A. No, sir. 
· Q. Did you help get that stove out Y 
A. We went to get the mules up, went on across the road, 
and the motor left before I go~ back. 
'Q. You don't know whether the stove was wedged under 
the·re or not 7' · 
A. Not from my seeing it. 
Q. You haven't made any measurements of the distances~ 
A. No, sir. 
Q. All guess work Y · 
A. All as well as I judge. . 
Q. How long was it whe~ you saw the mules coming· on 
before you saw the wagon 
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A. I don't know, it was all done quicker than 
page 200 } I could tell. . 
Q. ·You ran 100 feet before it was done, didn't 
you? 
A. Something like that. 
Q. Isn't it a fact, just like I said just now, you were all 
. talking and looked up and saw the team on the track, and the 
motorman put on his brakes and tried to stop? 
A. No, sir, they wasn't all talking, some of them won't 
talking. · 
Q. Don't you remember talking to the motorman Y 
A. No, sir, I wasn't talking to him. 
Q. Who was that talking to him Y 
A. Nobody as I recall, I was talking to John Hancock. 
Q. You don't recall anybody talking to Mr. Doss' 
·A. No, sir. . 
Q. And you and John were talking about your girl friends! 
A. Yes, sir. · 
Witness· stands aside. 
SAMUEL H. ELLIOTT, 
a witness for the defendant, testifies as follow.s: 
DIRECT EXA:Ml;NATION. 
By C. C. Lee: 
Q. Wbat is your occupation Y 
A. Assistant Rcwd foreman of Engines, Norfolk· & Western 
Railway-Company. · -
Q. Where are you stationed Y 
A. Roanoke, Virginia. 
Q. Have you examined the gasoline motor car No. 50 of 
the Franklin & Pi ttsylvania Railway Company t 
A. Yes, sir. 
Q. ~State whether or not that gasoline motor 
page 201} car would be included under the term "locomo-
. tive engine" as commonly called by railroad op-
erators? 
A. B. Hunt: This question is objected to. 
Judge: Objection sustained 
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J Attorneys for plaintiff and defendant, together with the 
i Judge, retire to chambers, where the following evidence is 
taken for the benefit of the record. 
A. No. 
Q. Would that gasoline motor car be termed a locomotive 
by. railroad men ~ 
.A.. No, sir. 
Q. How long have you been employed by the Norfolk & 
Western R-ailway Company f 
.A.. 27 years. 
Q. Have you had much to do with locomotive steam en-
gines in that time Y 
.A.. Yes, sir. 
Q. You are familiar with the different types? · 
.A.. Yes, sir. -
Q. Is this gasolin.e motor car a type of. locomotive Y 
.A.. No, sir. 
·Judge : Is it a fact or not that railroads use other means 
of power than steam f 
.A.. Yes, sir. 
Q. Do railroads use electric motors some times ~ 
.A.. Yes, sir. 
page 202 } Q. In propelling their trains Y 
.A.. Yes, sir. 
Q. Do they use gasoline sometimes as well Y 
.A.. Yes, sir, some railroads do. 
Q. By C. C. Lee: Is that motor car capable of running a 
train1 
A. No. 
Q. What is the average weight of a locomotive used by the 
Norfolk and Western, and other railroads Y 
.A.. Depends on the service, our smallest engine is 100 ton 
engin~, and then we have 128 ton, and then our freight en-
gines are much heavier, exeept such as are used for local 
freight. 
Q. What is the weight of electric locomotives, as used by 
the Norfolk & Western, or :virginian Railway Companies? 
By Judge : Do you call these locomotives Y · 
A. We call them electric locomotors. 
Q. By Mr. Lee: What is the weight of the electric locomo-
to-rs used by the N. & W. and Virginian Y 
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A. I just can't tell you, but I could find out by morning. 
Q. Do they weigh considerably more than this motor car 1 
A. Oh, yes, our motors would weigh something in the 
neighborhood of 200 tons, the. tractive power of these arc 
something like 80,000 pounds. -
By Judge: Is a. train any less a train simply because it 
is propelled by electricity or gas instead of steam? 
A. No, the way I have always been using the term-train 
or locomotive. Take the C. & 0. Railroad, the use gasoline 
p~~Q~~rH ~as elec .nc, t ere are ' ~ e c as rururtrlc~nd ~gasoline used, they call em gasoline ral 
busses, or .something like tlia . ---
----page 203} CROSS EXAMINATION. 
By A. B. Hunt: 
Q·. Whether the ~ocomotive is a ,steam propelled, Ol'~ 
whether it is electrically propelled, or whether gasoline pro-
pelled, the signals required by all are identical, are they not 1 
A. No, not exactly, only on these motors they have to have 
a bell and whistle for warning. _ 
Q. I mean the ,signals for warning is the same at the cross-
ings? 
A. Yes, sir. 
Q. Equipped with a whistle and bell just the same as steam 
engines? 
A. Wh~stle, automatic brakes and bell. 
Q. And give the same signals at 'vhi.stle posts as any 
other? 
A. Yes, sir. 
RE-DIR.ECT EXAMINATION. 
By C. C. Lee: 
Q. Your motor cars for section men are are not equipped 
'vith whistle and bells, are they? 
A. Just a bell is all. 
vVitness stands aside. 
C. C. Lee: The action of the court _in sustaining this ob-
jection is excepted to upon the ground that the defendant is 
undertaking to show that the word locomotive engine is not the 
same thing- a.s the motor car operated by the defendant over 
its track, and that. therefore, Section 3958 and 3959 have no 
application to this case. 
r --
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page 204 ~ E. W. DOSS, 
a witness for the defendant, testifies as follows: 
DIRECT EXAMINATION . 
. By H. D. Dillard: 
Q. Where do you live, Mr. Doss~ 
A. Pen Hook. 
Q. How old, a man are you? 
A. .23 years old. 
Q. By whom are you employed f 
A.. By the F.&. P. Now, you mean? 
Q. When this accident took place? 
A. I was with the F. & P. at the date of the accident. 
Q. Where are you employed now? 
A. I am working in Roanoke now. 
Q. Who was the motorman on this motor car on the day 
that Mr. Shoemaker was hurt~ 
A. I was. 
Q. Tell the jury whether or not you left Rocky Mount on 
time. 
A. Yes, sir, left right on time. 
Q. Did you arrive at that crossing on time_? 
A. Yes, sir, on time at the crossing. 
Q. Who was on that car. Mr. Doss? 
A. Well, when it started from Rocky Mount, the passen-
gers tha.t got on from Rocky Mount do'vn was Fred Brown 
and a colored girl. 
Q. Pick up anybody on the way Y 
A. Didn't pick up any passengers on the way, we stopped 
over here at the trestle, just about a mile before we got to 
the crossing and picked up Mr. Ferguson· and his section 
hands. 
Q. Where were you sitting in that motor car 
page 205 ~ to drive it Y 
A. ,sitting right over the right rail, in the 
drivers seat. 
Q How far back from the glass compartment f 
A. 21f2 feet. 
Q. What wa.s on your left~ 
A. Emergency brake lever. 
A. Emergency bralce lever. 
Q. What other brake did you have? 
A. The air brake-. 
Q. How did you operate that Y 
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A. The air brake was operated with right hand and emer-
gency with left. 
Q. Did you have any whistle on that carY 
A. Yes, sir. 
Q. How did you operate that whistle! . 
A. Operated that with my right hand by pulling a cord. 
Q. What else was on your left there Y 
Q ... That was the gear shift lever. 
Q. And where was the hood of the motor Y 
A. The hood come right back beside:: me, on the left side. 
Q. Do you recall where John Poindbrler was sitting~ 
A. No, .sir, I just could11:'t tell you.1.exaetly where they was 
sitting. · 
Q: Do you recall where Clyde Mahan was sittingY 
A. No, sir, they were all behind me, and I was looking in 
front. 
Q. Were you talking to anybody while operating that mo-
tor? 
A. No, ·sir. 
Q. Were you looking at anybody? 
A. No, sir, I was looking out in front at the track. 
Q. Do you remember where Fred Brown was 
page 206} sitting? . 
A. He was sitting on the little tool box on the 
left hand side of the motor, with his back to the other win-
do,v, rj.ght on the opposite side of the motor. 
Q. In other 'vords, here is the· hood (indicating), Fred 
Brown was here, but could look doW'n. the track 7 
A. He was sitting catecornered, with his back over there, 
and the front of his body turned almost directly to me. 
Q. Now. Mr. Doss, you say you are no longer employed by 
the Franklin & Pittsylvania Railway Company? 
A. No. I have been in Roanoke ever since .October. 
Q. Tell this jury whether or not, on that day, before you 
got to the crossing. you blew your whistle for that crossing. 
A. Yes, sir, I blew the ·whistle. 
Q. Do you know that Y 
A. Yes, sir, I know that. 
Q. How many times. did you blow it? 
A. Well, directly after I turned that curve, just before I 
got to the crossing, I blew the whistle, and still had my hand 
on the cord, the time I quit blowing the first time, I was down 
about three rail lengths from the crossing. The first sound 
of the whistle, releas~i.r-t:t:Om..th.e wbistle, must have been, 
something like lliree rail lengths from the crossing. 
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Q. You blew the ·whistle the first time-how many times 
did you blo·w for the crossingY 
A. About twice, gave two signals. 
Q·. When you blew· the whistle the first time, 
page 207 ~ you had released the air, with the intention of 
blowing again, w.hat happe~ed thPnY 
A. I drifted on a short distance before I blew it, saw the 
mules heads from behind this bank, and then just phlled the 
cord once more, very short blow, because I had to use my 
mules heads from behind this bank, and then just pulled the 
and apply the air brakes at the same time. 
Q. Just before you were ready to blow the whistle what did 
you seeY 
A. Saw the mules heads from behind the bank. 
Q. Were they walking or running¥ 
A. Walking along like a mule will. 
Q. When you first saw those mules, how far were you 
from the crossing Y 
A. About 21;2 rail lengths from the crossing. 
Q. How far would that make it in feet. 
A. I think a rail is 30 feet, about 75 feet. 
Q. How fast were you traveling¥ . 
A. Making around 15 miles an hour, might have been 18, 
just about 15 is my honest opinion. 
Q. Is that your schedule timet 
A. Yes, just about schedule time. 
Q. When you saw those mules' heads, could you see the 
wagonf 
A. No, sir. 
Q. Could you see the manY 
A. No, sir. 
Q. When did you see the wagon Y 
A. Not until the mules' heads got up nearly to the rail. 
Q. Then when you saw the wagon, what did 
page 208 ~ you see in it Y 
A. Well, I was busy trying to stop the motor, 
and really I didn't know what was in the wagon until after 
it stopped. 
Q. You were trying to stop the motor, what did you do 
when you first saw these mules! 
A. Applied the air brake, and pushed the gear shift in neu-
tral, and pulled on the emergency brake. 
Q. Did you have to use both hands to do that? 
A. Yes, sir. 
Q. Did you make any further noise 'vith your whistle, did 
you ha.ve hands enough to do it? 
, 
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A. No, sir. 
Q. You figured about 2¥2 rail lengths from the crossing 
when you first saw the mules heads, that puts you about 75 
feet, you immediately, you say, undertook to shift in entirely, 
applied the emergency with your left hand, and your air 
brakes with our right hand, and slowed your car down? 
A. ·Yes, sir. 
Q. When did you next notice the miles or the wagon or 
anything else Y 
A. When the mules got up on the track, one of them kind 
of turned his head and saw the motor and made a lunge and 
that pulled the wagon on the track. 
Q. How far were you .away from the~ when they were on 
the track? 
A. Not more than 15 feet, something like that. 
Q. One of them turned his head around and saw the mo-
tor, and that excited the mule and he made a lunge, that 
pulled the wagon upon the track, and the motor car struck 
the wagonf 
page 209} 
Q. Yes, sir. 
Q. Where did it strike that wagon~ 
A. Struck it somewhere around middle way of 
the wagon. 
Q. Could you tell then where ~Ir. Shoemaker was sitting? 
A. No, I couldn't tell exactly where he was sitting, because 
I 'vas busy stopping my car. 
Q. Tell whether you did everything in your power to stop 
that car after the mules got on the track? 
A. B. Hunt: This question objected to, objection s~stained. 
Q. Was there anything more you could do except to shift 
into neutral, pull the emergency on and put on your air 
brake, anything else you could have done to stop that car~ 
A. No, sir. . 
Q. When you did that, did it stop the car, were the brakes 
in good condition T 
A. Yes, sir. 
Q. IIo'v far do you figure, Mr. Doss, the car went after it 
struck 1\{r. Shoemaker? 
A. Well, the back end of the car 'vas something like 45 feet, 
I would say, from the center, of the crossing when the car 
stopped. 
Q. Do you know that? 
A. That is just a guess. 
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Q. Did you sho·w to Mr. Bennett the location of the back 
end of that car when he was down there~ 
A. Just as near as I could. 
Q. Did he make the measurements of how far you showed 
him? 
A. Yes; sir, but I don't recall the exact distances right to 
the foot. . . 
Q. You pointed out to 1\!Ir. Bennetf where the 
page 210 }- motor car .stopped, and right there he made 
measurements of tbe f}istance the front end of 
1he motor was from the crossing, and the back end, didn't he? 
A. Yes, sir. 
Q. What did you have to judge by that that was the proper 
location of that car when you went there with him? 
A. Found pieces of the stove. 
Q. Anything else f 
A. That was the most things we found. 
Q. How about the recollection of the way it appeared 1 
. A. The way it first appeared, I· walked down where to the 
best of my rec-ollection· the front end of the motor was, and 
then when- we got to examining around, I found a piece of 
stove right where I thought the motor was. 
Q. Found some pieces of stove further down, can you ac-
count for how they got down there? 
· .A. Not unless it was from moving the stove, dropped some 
pieces. 
Q. Was the stove under the pilot of the motor? 
A. Right out in front of it. 
Q. Did you undertake to move .. that motor car before you 
moved the stove~ 
A. ·Yes, sir. 
Q. Why? 
A. We never thought about the stove until I released the 
air, and the motor moved on a few· inches, and kind of jerked, 
and I thought about the stove, and we got out and moved the 
stove? 
A. Which way, down the track, or how 1 
A. Taken the stove off to the right hand side of the track. 
Q. Did you ever take any of the stove off to the left hand 
side? 
A. 1 don't recall that we did. 
page 211 }- Q. Now, Mr. Doss, where was Mr. Shoemaker 
lying when you found him? 
A. He was just behind the motor a few feet. 
Q. How far did you estimate he was from the center of the 
crossh:~.g 1 · 
.. 
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A. Around 30 or 35 feet from the center. 
Q .. How far did you say the back end of the car was from 
the center of the crossing? . 
A. My estimation, the he~t I can judge, about 45 feet. 
Q. The back end of the fron,t end! 
A. Back end of the car, I think the car was 35 feet long 
from the front end. · 
Q. You said 2112 rail lengths back from there· was where .. 
you first saw the mules~ 
A. ·Yes, sir. 
Q. That puts it where we have got it· on the map. 
Judge: You can .show him the map if you move the motor 
car off. 
H. D. Dillard: We offer this map in evidence. 
Judge: The map is excluded for the reason the defendant 
has no evidence that places the gas motor at the points as the 
motor is shown on the map. 
H. D. Dillard : We except to the ruling of the court in not 
admitting the map upon the ground that there is evidence to 
show the exact location of the motor on the map, which is as 
follows: The witness on the stand stated that he took Mr. 
Bennett to the scene of the accident, pointed out to him on 
the ground exactly where he was when he first saw the mules' 
hea(ls, exactly where he was when the mules were 
page 212} on the track, exactly where the car was after the. 
accident, and while the witness said this was 15 
feet, and varies from the measurement, the engineer, with 
Mr. Doss present, made actual measurements of the distances 
pointed out to him, and they are shown upon the map. 
A. B. Hunt: The objections urged by counsel for defense 
have emphasized the importance of our objection; the map 
contains drawings of the car at a point where no one save and 
except by heresay has placed it, in. addition to that it con-
tains written ideas of the evidence, which at best is but here-
say evidence in the mind of the engineer who drew the map, 
and renders the map wholly improper for the admission of 
evidence. 
The Judge now grants the defendants leave to file a map 
which correctly and truly show.s the physical layout. 
C. C. Lee: Counsel for defendant assert that the map as . 
introduced is correct in the physical layout. 
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CROSS EXAMINATION. 
By A. B. Hunt: . 
Q. How long you been working in Roanoke. 
A. I have been in Roanoke since the first of October. 
Q. When you first blew your whistle, you tell us that you 
were .at a distance of 21;2 rail lengths or 75 feet from the 
cro~sing where this accident occurred Y 
C. C. Lee: This question objected to. 
Judge: That is not what he said. 
~{r. Hunt: Didn't you tell us when you first 
page 213 ~ blew your "rhistle you 'vere about 2lh rail lengths 
from the crossing f 
A. W11en I first blew the whistle, when I first quit blo,v-
ing the whistle the first time, I wa.s about 3 rail lengths from 
the crossing, a little nearer the second time, and when the 
mules' heads appeared from behind the bank, 21;2 rail lengths · 
from the crossing, blew again a short blow, I had to turn 
the whistle cord loose to apply the brakes. · 
Q. _Didn't you tell us that a rail.lenght was 30 feet, and 
you were 75 feet away when you first blew the whistle? 
A. When I first saw the mules' heads. 
Q. Is that what you said? 
A. I blew the whistle when I sa:w the mules and then ap-
plied the brakes. 
Q. When you first blew were you three rail lengths away Y 
A. When I quit blowing the first time. 
Q. And that is a distance of 90 feet, i.sn 't it~ 
A. ·Yes, sir. 
Q. How far were you· from the crossing· when you first 
blew the whistle for that crossingf 
A. About 4¥2 rail lengths. Q. That is 135 feet from the crossing was the first sound of 
any whistle coming from that motor from that crossing? 
A. After we entered the cut. 
Q. When did you blow for the crossing? 
A. Right there. 
Q. 135 feet from the crossing? 
A. ·Yes, sir. 
Q. Isn't any doubt about that, you certainly won't any 
further from the crossing than 135 feet when you 
page ·214 ~ first blew the whistle Y 
A. Yes, sir. 
Q. J\nd you say when you were about 75 feet from the 
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crossing, you saw the mules' heads, and they 'vere 10 or 12 
feet from the crossing¥ 
A. About 15 feet, something like that. 
Q. When you were 75 feet from the crossing, the mules' 
heads were 15 feet north of the crossing~ 
J.l. 1res, sir. . 
Q. The length of the mules, plus the wagon, 19 feet and 9 
inches, then you tell the jury that while yon saw the mules 
15 feet a:way, yon didn't blow any more whistle, did yon Y 
A I blew a whistle just as I first sa'v the mules. 
Q. Then they were 15 feet off the track, and. going in a 
walk? 
A. Going just like a mule· will in cold weather, that was in 
a good pea.rt walk. 
Q. They were not trotting, were they~ 
A. No,. sir, not exactly trotting. 
Q. How in the ·world did those mules ever drag that wa-
gon, carrying those traces, up on the track, and get the wa-
gon there at the same time the motor did Y · 
A: When they sa.'v the motor, they peartened up, and made 
a lunge and cleared the track aud put the wagon on it. 
Q. l\1:r. Doss, ¥OU know no mule can jump the width of 23 
feet and 9 inches, now can they? 
A. The mules had walked up closer to the track by the time 
I got down there, they kept going. 
Q. Now, "rhen you stopped your car, you reckoned th'e 
place when you went back to measure it from the broken 
pieces of stove 1 , 
.A. I first judged the distance the best I could 
page 215 ~ remember, and then after I spotted the place the 
best I recalled, I found broken piec-es of stove 
there. 
Q. Don't you know right now the majority of those broken 
pieces is between 120 and 130 feet east of that crossing, and 
that glass on there with it, don't you know that is true, isn't 
that a fact now? 
A. I haven't been there lately. 
Q. l\{r. Doss, did you give ~Ir. Carney -a, written statement 
in which you signed, purporting to give him the facts of this 
case! 
0. C. Lee: This question is objected to upon the ground that 
it is directly forbidden by Section 6216. 
Judge: You can't use that, you may ask this man if at a 
certain time he didn't make certain admissions to a certain 
pa.rtyY 
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Q. Did you or not on the 7th day of March, 1929, tell Mr. 
Carney that when you first blew the 'vhistle for the cross-
ing, you were 21;2 rail lengths from the crossing~ 
A I don't recall that I did. 
Q. Do you deny doing that? 
A. I think I told him I saw the mules about 2¥2 rail lengths 
from the crossing, and I ble'v the whistle when I saw the 
mules. 
Q. Why didn't you blow your whistle 300 feet from the 
crossing? 
A. Because it was too soon he w·as plumb behind the cut. 
Q. And you didn't feel like blo,ving it 300 yards away and 
then blowing it again, did you? 
A. I thought they would come nearer hearing the whis-
tle if I blew it a little closer. 
Q. Did you think they would come nearer hear-
page 216 ~ ing it because they would be closer to you Y 
A. Yes, sir. 
Q. Didn't you likewise think the closer you were to a man, 
the less· chance he would have, didn't that thought occur to 
you? 
A. No, sir. 
Q. It does occur to you no·w, doesn't it? 
A. I suppose so. 
Q. Didn't you tell me on yesterday the reason you didn't 
hlow your whistle 300 yards from the. crossing was because 
there wa.s no whistle post, didn't you ~ 
A. I don't remember sayi1lg anything about the whistle 
]lOSt or not. 
Q. Didn't you say the reason you didn't blow it 300 yards 
hefore you got to the crossing was because there w:ts no · 
whistle post there Y 
A. I don't think there was any whistle post there, but I 
don ~t remember telling you that was the reason. 
Q. Now, you say you knocked l\1r. Shoemaker about 30 or 
35 feet from the crossing, do you? 
.A. Laying about 30 feet from the erossing when we picked 
llim up. 
Q. What rate of speed would you have to be going to do 
1hatY 
A. Well, he wa.s caught up on the motor, he was not really 
Jo1ocked, he 'vas caught up on the motor. 
Q. The 'vagon and. mule won't up on the motor, were 
they? . 
4· No, they were pushed off the .side of the track. 
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Q. You knocked the mule over in the hole, . 
page 217 } didn't you Y 
A. Yes, sir, they were in the hole. 
Q. That is about 30 feet from the crossing isn't it V 
A. I expect it is. 
Q. They 'uwn 't caught up on the motor, but knocked out 
Jhe mules and wagon, the wag·on on top of these mules in 
that hole, wasn't it? 
A. I just don't know whether the wagon was on top of the 
mules or not. · -
Q. Wherever the mules got, you had to knock them, they 
didn't run or anything to get there, did they Y 
A. I oouldn 't tell you. 
Q You said you 'vere looking right in front, didn Jt you Y 
A. I was. 
Q. Did it look like the impact of the train knocked the 
mules that distance, 30 feet awayY · 
A. No, sir, because when I hit the wagon, the mules were 
back up beside the track. · 
Q. It was the weig·ht of that impact tha.t carried those 
mules and wagon about 30 feet, and landed it in the hole, 
bound to have been, '\Tasn 't it Y 
A. I couldn't tell you. 
Q. Can you figure anything else in the world· coulQ have 
done it? Can't do it, can you Y 
A. I couldn't tell you. 
Q. How fast would you have to be going to knock a. pair 
of mules and wagon 30 feet! 
A. I was making around 7 or 8 miles an hour. 
Q. Don't you know that if you were making 
page 218 } only 7 or 8 miles an hour, you would never have 
gone down the line for something like 100 feet 
before you could have_ stopped,. it certainly wouldn't take 
you any 100 feet to stop a motor going only 7 or 8 miles 
an ·hour, would itT . 
A. Depends on the grade, the grade has a little something 
to do with .it. 
Q. Regardless of the grade, you certainly could stop it if 
you were only going 7 or 8 miles an hour, in less .spave than 
that! 
A. Don't know that I could. 
Q. Your brakes were in fine shape, won~t they? 
· A. Yes, sir, -the brakes were all right. 
Q. ·You had the emergency on? 
A. But the emergency brake is one attached to the same 
brake, the air brake. 
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Q; Were the emergency brakes any good~ . A: 'The emergency brakes hold every bit you put on with 
the air brake .• 
Q. The emergency brakes all right, the air brakes all right, 
and you applied both of them Y 
A.··Yes, sir. 
Q. And down to that piece of broken stove, several pieces 
of broken stove, is where you went isn't it? 
A. I just don't recall. 
Q. You don't know how far you did go, do you Y 
A. Have a right good idea. 
Q. But you don't know, do you Y 
A. I did at the time, but I don't kno'v whether I could tell 
right now exactly the spot or not, I knew at the time. 
Q. Did you drive the motor down there yester-
page 219 ~ day? · 
A. No, sir, I rode it, but I didn't drive it. 
Q. How many trips had you made on that motor before the 
· accident Y . 
A. I don't remember exactly how· many, I had made sev-
eral trips with other motormen before I started out by my-· 
self. · . · 
Q. Hadn't you been running only four days as motorman t 
A. I don't recall right now how many. 
Q. Would you look back and tell us if that is not true that 
you told Mr. Carney that you had only been on four days, 
and made 8 trips, didn't you Y 
A. I don't remember right now. 
Q. And knowing the importance of that, impressing you at 
the time such a serious accident happened, and so soon after 
you going on, don't you think you could recall now the num· 
ber of days. 
C. C. Lee: This question is objected to. 
A. B. Hunt: I am not relying upon tl~e inexperience of the 
man, but I am relying upon his lack of knowledge of being 
able to tell definitely certain points. I ha.ven 't alleged any 
inexperience, and therefore, I am not relying' on that. 
Q. Isn't that true that this was your fourth day and you 
were wholly unfamiliar 'vith the crossings and curves, etc. 
on that road 
A. I just don't remember right no'v how many days I 'vas 
on a.t the time of the accident. 
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page 220 ~ RE-DIRECT EXAl\IINATION. : . : ~ .... 
By H. D. Dillard: 
Q. Mr. Doss, the number of trips you made with others, 
and the number you had made by yourself, were you per-
fectly familiar with that road 7 
A. Yes, sir, I had been on it before with other motormen 
enough to learn the crossings before they ever started me 
out. 
Q. Before you ever started out alone, you knew all the 
crossings, etc. you were coming to, didn't you 1 
.. A .. Yes, sir, I knew all of the crossings there was. 
Q. ~Ir. Hunt makes a. great point of knocking the mules 
30 feet, when you first sa'v them, they were just walking 
along, you say 1 
A. Yes, sir. 
Q. When they made the lunge, did they get entirely elea.J; 
of your car, they were not stntck, 'vere they~ 
A. I don't think they were, I couldn't say for sure. I 'vas 
busy stopping the car. . 
Q. If you didn't strike them, could you knock them any 
where! · 
A. B. Hunt: This question objected to. 
A. If I did, I didn't know it. 
Q. Were they crippled, or broken up? . 
A. I don't think there was any scratch about the mules. . 
Q ·Did the mules go on off walking f · 
A. I think they drove them on home. 
Q. Tell that jury 'vhether or not, to the best of your knowl-
edge, your car even touched the mules 1 
A. I .. don't think it did. 
<~. The wagon, you did hit that Y 
A. Yes, sir. 
Q. \Vhat did it do to the "ragon, slide it around~ 
page 221 ~ A. Yes, sir. 
A. Yes, sir. 
Q. l\fr. Shoemaker fell on the pilot? _; 
Q. And was carried by the car· to 'vhere you found him? 
A. Ye·s, sir. · · 
Witness stand-s aside. 
B. T. AYERS, 
a witness for the plaintiff, being· recalled by counsel for 
defendant, testifies as follows: 
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Examination by H. D. Dillard: 
Q. Mr. Ayers, are you related by marriage, or in any way 
to Mr. Ike Shoemaker? 
A. I ma.rried his sister. 
Q. And that was Mrs. B. T. Ayers; who testified here in 
this caseY 
A. Yes, sir. 
Witness stands aside. 
Defendant Rests. 
Plaintiff Rests. 
Instructions given and case argued. 
COPY OF CHARTER OF FRANKLIN AND PITT.SYL-
. VANIA RAILWAY COMPANY. 
page 222 ~ Filed as Exhibit ''A" by Plaintiff. 
We, the undersigned, do make and sign these articles of 
association, for the purpose of forming a corporation under 
the provision of the ·law for such cases .made and provided, 
for the purpose of purchasing at a sale under a decree of the 
Circuit Court of Franklin County, and of maintaining and 
operating a railroad to be operated with steam, or any other 
kind of motive power, and to be used as a common carrier in 
the conveyance of persons and property, and we, in these our 
articles of associati~n, state as follows: 
(a) The name of the corporation is to be Franklin & Pitt-
sylvania Railway Company. 
(b) The principal terminal places to and from which it is 
proposed for such .road to be purchased, maintained and op-
erated, are as follows : Rocky Mount, in Franklin County, 
to Pittsville, in Pittsylvania Qounty. 
. (c) The estimated length of the main line of said road is 
., 29.9 miles, and the name of each city and county in this state 
throug·h or into which it is constructed, or intended to be con-
f;tructed, is as follows : Frallidin County and Pittsylvapia 
County. '"·. 
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(d) The period for the duration of the corporation· is un-
limited. . , 
(e) The maximum amount of the capital stock of the. cor-
poration is to be $100,000.00; the minimum amount of capit~l.~. 
stock of the corporation is to be $25,000.00, and the capitM · · 
stock of the corporation is to be divided into shares of $100.00 
each. 
(f) The names and residences of the officers and dire~ ·· 
tors who shall manage the affairs of the corporation for the 
first year, unless others are sooner chosen by th~ 
page 223 } ~stockholders to act in their places, are as follows:. 
Officers 
N. PAngle, 
C. .s. Bennett · 
R. E. Ferguson, 
C. J. Daivs, 
Director.s 
C. S. Bennett, 
C. W. Dudley, 
J. T. Hodges, 
W. P. Dudley, 
T. A. Holland, 
J.P. Lee, 
C. J. Davis, 
R. E. Ferguson, 









Rocky Mount, iVa. 
Toshes, Va. 
Rocky Yo:nnt, Va. 
Rocky Mount, V a. 
Places of Residence:. 
Toshes, Virginia. 
Danville, Virginia. 
Pen Hook, Virginia.. 
Union Hall, mrginia. 
Glade Hill, Virginia. 
Rocky Mount, Virginia.· 
Rocky Mount, Virginia. 
Rocky Mount, Virginia. 
Rocky Mount, Virginia. 
(g) The place in this state in which its principal office will 
be located, and the name of its post office is Rocky Mount, 
Franklin County, Virginia. · 
Given under our hands this 8th day of July, 1922. 
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C. S. BENNETT, 
C. W. DUDLEY, 
J. T. HODGES, 
W. P. DUDLEY, 
T. A. HOLLAND; 
JNO. P. LEE, 
C. J. DA V1S, 
R. E. FERGUSON, 
N. P. ANGLE. 
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State of Virgipia, 
County of Franklin, to-wit: 
I, Annie Skinnell, a Notary Public for the County afore-
said, in the State of Virginia, do certify that C. S. Bennett, 
J. T. Hodges, 'N. P. Dudley, T. A. Holland, John P. Lee, 
C. J. Davis, R. E. Ferguson, and N. P. Angle, whose names 
are signed to the writi~g above, bearing date on the 8th day 
of Jnly, 1922, have acknowledged the same before me in my 
county aforesaid. My term of office expires on the 3rd day of 




State of ~Virginia., 
County of Pittsylvania, to-wit: 
I, D. W. Hunt, a notary public in and for the county and 
state aforesaid, do certify that C. W. Dudley, whose name i.s 
signed to the writing above, bearing date on the 8th day of 
July, 1922, l1as acknowledged the same before me in my 
county aforesaid. My term of office expires on the 2oth day 
of February, 1926. Given under my hand this the 10 day 
of July, 1922. 
: l D. W. RUNT, 
Notary Public. 
page 225 ~ COM~IONWEALTH OF VIRGINIA 
Department of the State Corporation Commission 
·City of Richmond, 13th day of July, 1922.· 
The acompanying articles of association, together with a 
receipt showing payment of the charter fee required by law, 
having been presented to the State Corporation Commission 
by C. S. Bennett, C. W. Dudley, J. T. Hodges, W. P. Du¢lley, 
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T. A. Holland, John P. Lee, C. J. Davis, R. E. Ferguson and 
N. P. Angle, and the State Oorporation Commission having 
examined said articles no'v declares that the said applicants 
have complied with the requirements of law and have en-
ti tied themselves to a charter to purchase, lease or constrnct, 
and to maintain and operate a railroad or railroads between 
the principal terminal places set out in said articles of asso-
ciation and it is therefore ordered that the said C. S. Bennett, 
C. W. Dudley, J. T. Hodges, W. P. Dudley~ T. A. Holland, 
John P. Lee, C. J. Davis, R. E. Ferguson and N. P. Angle, 
and their associates and sucessors be, and they are hereby, 
made and created a body politic and corporate under anq by 
the name of Franklin & Pittsylvania Railway Company upon 
the terms and· conditions, and for the purposes set forth in 
said articles, to the .same extent as if the same were now 
herein transcribed in full and with all the powers and privi-
leges conferred and subject to all the conditions and restric-
tions imp'Osed by law. 
And said article.s, with this order, are hereby certified to 
the Secretary of tl!e Commonwealth for record. 
(Seal) Wlf. F. RHEA, Chairman. 
R. T. WILSON, 
Clerk of the Commission. 
..· 
:. 
page 226 ~COMMONWEALTH OF VIR.GINIA: 
Office of Secretary of the Commonwealth. 
In the City of Richmond, the 13th day of July, 1922, the 
foregoing charter of Franklin & Pittsylva.nia Railway Co:riJ.-
pany was this day received and duly recorded in this office, 
and certified to the Clerk of the State Corporation Commis-
~~ .. 
B. 0. JAMES, 
Secretary of the Commonwealth .. 
To the State Corpol'ation Commission: 
It is hereby certified that at a meeting of the Board of Di-
rector.s of the Franklin & Pittsylvania Railway Company, 
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held at the office of the Company at Rocky Mount, Virginia, 
on .. the 23rd day of February, 1925, the following resolution 
was passed: 
''Resolved, that the Board of Directors of the Franklin & 
Pittsylvania Railway ·Company deem it advisable to amend 
the Charter of the said Company so as to authorize the same 
.to operate any motor propelled vehicle for the transporta-
tion of persons or property for compensation over the public 
highway between its terminus at Pittsville in Pittsylvania 
County to Gretna, Virginia, on the Southern Railway in said 
county, or over any other road, whether public highway or 
not, between said points, and also further to authorize the 
said Rail~y Company to provide all equipment which may 
be-: ;11ecessary in and about operating such Motor Vehicle 
Line, and to construct or purchase such buildings as may 
'Qe.necessary in and about operating such Motor ,Vehicle Line 
all matter ordinarily carried by the said F1;anklin 
page 227 } and Pittsylvania Railway Company, including 
freight, express and mail matter, and a meeting 
of the stockholders of the Company is 'called for the pur-
pose of considering said proposed amendment on Thursday, 
1\{arch 5th, 1925, at 2:45 P. ·M." 
It is further certified· that notice of the call of said stock-
holders meeting was properly ·served on each stockholder of 
the Franklin & Pittsylvania Railway Company by the same 
being deposited in the post office a.t least ten days prior to 
the 5th day of March, 1925, in a s~aled envelope, postage pre-
paid, addressed to each of said stockholders at their last 
known post office address as furnished by them to the offi-
cers of the said company, which notice fully stated the Qb-
ject of the said meeting, a true copy of the resolution of 
the Board of Directors being incorporated in the notice. 
It is further certified that the stockholders of the said 
Franklin & Pittsylvania Railway Company convened at the 
time and place and foc the purpose mentioned in said notice,. 
at which meeting there were present in person or represen-
ted by proxy more than two thirds of the stockholders of the 
said c.orporation representing more than· two-thirds in inter-
est of the capital.stock of the corporation, the total number 
of shares of stock issued and outstanding having voting 
power numbering 289% shares, of which there were- present 
at said meeting of stockholders 248~ shares. 
· It is further certified that the following; resolutions wer.e 
offered, and the same unanimously adopted~~ all of the stoek-
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holders, present or represented at the meeting; voting there-
for: 
"Resolved, that the Charter of the Franklin & Pittsyl--
vania Railway Company be amended so as to increase its. 
power, as follows: · 
page 228} The Franklin & Pittsylvania Railway Com;. , 
· }fany is authorized and empowered to operate 
any Motor Propelled Vehicle ~ine for the transportation of 
persons and property for compensation over the public high-
way between its terminus at Pittsville, in Pittsylvania 
County, to Gretna, on the Southern Railway in said Coimty, 
or over any highway, whether public or not, between said 
points, and it is further authorized and empowered to pro-
vide all equipment which may be necessary in and about op-
erating such Motor Vehicle Line, and do all things neces-
sary and incident thereto, and it is further authorized and 
empowered to carry on said motor vehicle .line all matter 
ordinarily carried by the said Franklin & Pittsylvania Rail-
way Company, including freight, express and mail matter. u 
''Resolved, that the President of the Franklin & Pittsyl-
vania Railway Company be instructed to file with the State 
Corporation Commission, application in writing, signed in 
the name of the corporation by him as President, under its 
corporate seal, attested by the Secretary· of the Corporation, 
and acknowledged by them as required by law, praying for 
said amendment to said charter of the Franklin & Pittsyl-
vania Railway Company as above .set forth in the minutes 
of . this meeting, and file ther~with the certificates required 
by law showing that the requirements of the statutes of the 
State of Virginia, in such ease made and provided, have 
been complied with. 
Now. therefore, application is hereby made for the is-· 
suin~ of the amendment of the said charter of the Franklin 
& Pittsylvania Railway Comp~y in accordance with the 
resolution of the stockholders as above set forth. 
page 229 } In testimony whereof the said Franklin & Pitt-
sylvania Railway Company has caused this writ-
ing to be signed in its name by its President, with its corpo-
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rate se~tl attached and attested by its_ Secretary, this the 6 
day of March, in the year of our Lord 1925. 
FRANKLIN & PITTSYLVANIA RAILWA~ 
COMPANY. 
(Seal) · By N. P. ANGLE, President. 
Attest: 
A. N. CARROLL, Secretary. 
Virginia, 
County of Franklin, to-wit: 
I, R. N 0 Whitlow, a notary public in and for the county. of 
Franklin, State of :Virginia, do hereby certify that N. P. 
Angle, President of the Franklin & Pittsylvania Railway 
Company, and A. Newton Carroll, Secretary thereof, whose 
names are signed to the writing above, bearing date on the 
6th day of March, 1925, have acknowledged the same before 
me~ my county aforesaid. 
Given under my hand this the 6th day of March, 1925. 
My commission expires April 13, 1925. 
R. N. WHITLOW, 
Notary Public. 
page 230 ~ COMMONWEALTH :oF rv.IRGINIA 
D€'-partment of the State Corporation Commi~ion. 
City of Richmond lOth day of March, 1925. 
The accompanying certificate for an amendment to the 
charter of the Franklin & Pittsylvania Raihvay Company, 
signed in accordance with law, by ........ N. P. Angle ..... . 
its President under the seal of said corporation, attested by 
•••••••• 0. o .A. N. Carroll, .............. its Secretary, and 
duly aclmowledged by them, having been presented to the 
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State Corporation Commission, and the fee, if any, required 
by law having been paid, the State Corporation Commission 
having examined said application, now declares that the 
Franklin & Pittsylvania Railway Company has complied with 
the requirements of law, and is entitled to the amendment or 
alteration of its charter set forth in said application. There-
fore, it is ordered that the charter of the Franklin & Pittsyl-
vania Railway Company, a corporation created hy the State 
Cor.portion Conunission, be and the same is amended and al-. 
tered in the manner and for the purposes set forth in said 
application, to the same extent as if the said application were 
not herein transc.ribed in full, pursuant to the pro~sions of . 
law. 
~rhe said application, with this order, is hereby certified to 
the Secretary of the Commonwealth for recordation. 
(Seal) LESTER HOOKER, 
Ac~ing Chairman. 
R. '1,. "\\.1LSON, 
Clerk of the Commission. 
page 231} CO}.I~IONWEALTH OF VIRGINIA: 
Office of the Secretary of the Commonwealth. 
In ~he City of Richmond, the lOth day of March, 1925. 
The foregoing amendment to the charter of Franklin & 
Pittsylvania Railway Company was this day received and 
duly recorded in this office and certified to the Clerk of the 
State Corporation Commission. 
(Seal) 
B. 0. JAMES, 
Secretary of the Commonwealth. 
COM~iONWEALTH OF VIR.GINIA 
Department Of The 
STATE COR.POR.ATION CO:Ml\JIISSION. 
I, R. T. \Vilson, Clerk of the State ·Corporation Commis-
sion, do hereby certify that the foregoing is a true copy of 
Articles of Association of Franklin & Pittsylvania Railway 
Company, issued by this department and certified for record 
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to tbe--Secret~ry of the Commonwealth on the thirteenth day 
of July, 1922; and of an amendment thereto, similarly issued 
and certified for record on the tenth day of March, 1925. 
I further certify that the originals have been duly returned 
to this office, and are now filed and preserved as permanent 
reoords. 
In Testimony Whereof, I hereun set my hand at Richmond, 
this 29th day of June, 1929. 
(Seal) 
. ~ 
R. T. WILSON, 
Clerk .of the Commission. 
. (See manuscript for Photographs.) 
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page 233} The Foregoing 185 typewritten pages of evi-
dence, and index, copy of charter of the Franklin 
& Pittsylvania Railway Company, filed by plaintiff as Exhibit 
"A" and five pictures, numbered 1 to 5, inclusive, filed with 
the testimony of 1{. L. Shoemaker by the plaintiff, and map, 
or blueprint, attempted to be introduced into evidence by the 
defendant, is hereby identified as the evidence, and all of 
the evidence at the trial of the action of Kelley L. Shoemaker, 
.Committee for W. I. Shoemaker, Plaintiff v. Franklin and 
Pittsylva.nia Railway Company, a corporation, defendant, in 
the Circuit Court of Franklin County, at the trial of said 
cause, upon motion of defendant, is herey identified, and 
made a part of the record in thi.s case. 
This the 23rd day of January, 1930. 
Teste 
~- B. GREGORY, Judge. (Seal) 
page 234 } CERTIFICATE OF EXCEPTION NO. IV. 
Be It Remembered that upon the trial of this cause, the 
plaintiff, through counsel, asked Fred Brown, a witness. 
sworn on behalf of the plaintiff, the following questions: 
'' Q. Mr. Dillard has asked you if he had stopped his team 
when he saw the motor, if he wouldn't have been clear of the · 
tra(lk. . If he had stopped it then, would he have· had to 
stopped it right on the track Y 
A. Stopped it when Y 
A. B. Hunt: There is a question we want to take up with 
the court in chambers. Motion is made that the privilege of 
cross examining this witiness be allowed counsel for plaintiff, 
as they have been taken by surprise. . 
C. C. Lee: This motion objected to by attorneys for de-
fendant, as the gentlemen were not taken by surprise, as we 
claim they talked to the witness this morning, and knew when 
he went o~ the stand what he was going to state. 
Motion Granted. 
Defendants except to the ruling of the Judge for the reason 
given above, and with the understanding that the matters to 
be asked him on cross examination be confined to ·the speed 
,-~--- --------.-- ------ -----
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of the train speed, of the mules, and .sight of the ~njured 
man. 
Q. Mr. Brown, did you see Mr. Carney, of counsel for the 
defendant-
H. D. Dillard: Objects to the manner of the examination of 
the witness, on the stand, upon the ground that he holds in 
his hands, and is making use of ex-parte statements made 
by the witness prior to the trial, for the purpose of cross-
ing examination, and _for the purpose of asking him ques-
tions in the attemp_t to get the witness to make a 
page 235} statement contrary to that which he has testified 
on the stand this morning. 
A. B. Hunt: I desire to reply to that briefly. Counsel for 
the defendant may have knowledge of any prior statement, 
but the questions whieh I will ask this witness will not in-
volve any prior written statement, and for him to make that 
the basis of objection is to anticipate that which will not 
·happen. 
Excepted to by attorney:s for defendant. 
Q. hid you on the 5th day of March, 1929, see Mr. Carney, 
this gentleman t 
A. 1 remember seeing that gentlemen there, I don't recall 
the date. 
Q. Did you tell him at that time that you saw the motor-
man blow the whistle at the time he applied his brakes, and 
that you knew that the whistle was not blown until the moor-
man saw the team and applied his brakes? 
A. No, I did not make tha.t statement. 
Q. Did you, at that same time, tell l!im that the motor was 
going about 30 miles an hour? 
A. If I recall right, I told him the motor was going some-
where betw~en 20 and 30 miles, I thought it was going ap-
proximately 25 miles per hour. 
Q. Did you not at that time tell him that the .speed of the 
motor began to slacken as soon as the brakes were applied 
A. I don't recall whether I told him that or ont. 
Q. Did you also tell him that the team of mules was trav-
eling about fi miles an hour, and that the team did not in-
crease its speed, that the mule next to the motor made_ a 
-------------------
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a jump. kind of shied, just hefore the impact? 
page 236 ~ A. I don't know whether I made the statement 
just that wa.y, as I reeall it, I did say the mule 
next to the motor made a jump, whether the other one djd or 
not, I don't recall whether I made that statemen.t just as you 
read it or not. 
Q. Did you, on that same occasion, tell !ir. Carney, in the 
presence of others, that you saw the mules when their ·heads 
were about 5 feet from the crossing, and that the motorm.an, 
heing seated on the right hand side of the car, could havo 
seen him before you did? 
A. I didn't say he could have, I said it might have been 
possible he could have. 
Q. Did you also tell him on that same occasion that when 
you spied the team ~Ir. Shoemaker "ras not in sight, because 
he was in the "ragon back of the mules 
A. vVell, as I tolu you this morning·, I. think I told him I 
saw the team before I sa'v J\1r. Shoemaker, 'vhether I could 
have seen him or not I don't know. 
To which questions and answers thereto, the defendant, 
by c.ounsel, objected, .which objection, ho,vever, tl1e court 
overruled, and allowe4 the plaintiff to cross examine his own 
witness, and lay a basis for impeachment, to which dofendant 
excepted, upon the grounds that the evidence shows that 
counsel for plaintiff were not taken by surprise at witness 
Bro,vn's testimony, and had not proven unexpeetedly ad-
verse, as counsel for plaintiff had placed him upon the 'vit-
ness stand after talking with him on the da.y of the trial, 
and for the reasons 'llihown in this certificate as objections, 
all of which the court, upon motion of the defend-
page 237 t aut, signs and seals as a part of the reco1·d in 
this case. 
This the 23rd day of J anua.1-y, 1'930. 
Teste: 
H. B. GREGORY, Judge. (Seal) 
page 238 t CERTIFIC.A .. TE OF EXCEPTION NO. V. 
Be It Remembered that upon the trial of this cause, the 
plaintiff, throug·I: counsel, asked/ Fred Brown, a witne:::;s 
sworn on behalf of the plajntiff, the following question: 
~- - --- -- - -- ------ ---
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"FRED BROWN, . 
. • 1·ecalled for examination by A. B. Hunt: 
-; 
Q. Mr. Brown, your father lives ho'v far from Glade HillY 
A. Two miles, I expect, .something like that. · 
Q. In December, 19p8,_ were you attending school any 
''there~ 
A. Yes, sir. 
Q. Where? 
A. Lynchburg. 
· Q. Did you or not, on Sunday during that Christmas, at 
your father's home, tell Mr. J. T. Dudley and others that 
the· whistle on this motor car did not blowf 
0. C. Lee: We object to his impeachipg his ·own witness. 
·Judge: Why do you think you have a right to ask that 
question? 
, A. B. Hunt: Because of the adverse attitude of this wit-
ness, we would have a right to impeach him along the line 
he has been shown to be adver:.Se. I don't know of any rule 
along that line. 
·· Objection overruled. 
Ruling of Judge excepted to by counsel for defendant, upon 
t.he grounds that a person has no right to lay the foundation 
for the impeachment of his own witness. 
A. No, sir, I did not. 
Q. Prior to the time of the accident f 
A. No, sir, I did not. 
fJage 239 ~ Judge: When did you find out about that ques-
tion you are asking? 
A. Mr. Hunt: Since the dinner adjournment. 
And. that following the questions and answers hereinabove 
set out in this certificate, counsel for plaintiff asked J. T. 
Dudley, a witness sworn for the plaintiff, the following qu~s­
tions: 
H. D. Dillard: Counsel for defendant wish to enter an ob-
jection to the testimony of this witness on the same grounds 
as given to that of Fred Brown, they have no right to ·im-
peach their own witness. 
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Q. Dudley, you live in Franklin County~ 
A. Yes, sir. 
Q. How long have you lived here? 
A. All my life, 53- yen.rs. 
Q. Are you related to Mr. Shoemaker? 
A. ~o, sir. · 
Q. Are you related to Mr. Brown, who has just left the 
witness stand? 
A. Yes, a little distant relation. 
Q. Were you ·at the home of Mr. Brown's father during 
Christmas week of 1928 T 
A. Yes, sir. 
Q. I will ask you whether or not Mr. Brown told you any-
thing about the blowing of the whistle with reference to the 
accident of Mr. Shoemaker? 
A. Well, I was there at Mr. Forest Brown's some time dur-
ing Christmas, his son was in here from school, 
page 240 ~ he had been going to .school in Lynchburg, and 
he came in from school, and I think he was on his. 
way home when this fellow was struck with the motor, and 
we was talking about the case, you know, about how it hap-
pened and everything, and I just reported to Fred Brown, 
that is his .son. I said did he blow the whistle, and he .says, 
no, he never ·blew the· whistle. 
e. C. Lee: I wish you to instruct the jury that the testimony 
of ~rr. Dudley is to to be considered as sustaining the charge 
of negligence by the plaintiff, but merely goes to impeach 
the plaintiff's own· witness, Mr. Brown. 
Judge: Th~t is the law. This testimony is not evidence 
in so far as proving his negligence is concerned, but only 
goes to show the credibility of Mr. Brown's testimony. 
. . 
To which questions and answers the defendant, by coun-
sel, objected, which objection :was overruled, whereupon 
counsel for defendant excepted, upon the· ground that _plain-
tiff did not have the right to impeach a witness, to-wit, ~red 
Brown, introduced by him, as he had not proven unexpectedly 
adverse, or taken plaintiff by surprise, all of which the court, 
upon motion of the defendant, signs and seals as a part of 
the record in this case. 
This the 23rd day of January, 1930. 
Teste: 
H. ·B. GREGORY, Judge~ (Seal) 
r---
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page 241 ~ CERTIFICATE OF EXOEPTIO·N NO. VI. 
Be It Remembered that upon the trial of this cause, the 
plaintiff, through counsel, asked K. L. Shoemaker, a witness 
sworn on behalf of the plaintiff, the following questions: 
Q. Did you, ~Ir. Shoemaker, take photographs of this cross-
ing ahd the immediate territory there adjacent to it~ 
A. Yes, sir. 
Q. I hand you a picture and ma.rk it No. 2, and ask you if 
you took that picture 
A. Yes, sir. 
Q. Does that correctly represent the view at the angle at 
which the picture was taken T 
.A. Yes, sir. 
Q. \Vhat does that picture represent~ 
A. That sho,vs the highway and crossing, highway going 
over. 
· Q. I desire to introduce Picture No. 2, and will ask you to 
tell the jury which represents, first I will let you gentlemen 
see it (addressing jury). 
C .. C. Lee: vVe object to the introduction Clf this picture, 
there i.s no evidenc.e here that the condition of the crossing 
is the same as at the· time the pic:ture was taken. 
Judge: I-I ow long· after the accident was the picture taken T 
.A. Five months. 
Q. Was the picture taken in the spring or early summer? 
A. Yes, sir. 
Judge: There 'votild be quite a difference in the layout at 
that time, ~Ir. Hunt. Let me see the picture. 
page 242 ~ Had there been any other changes down there, 
Mr. Shoemaker, other than the foliage¥ 
.A. No, sir, been a crossi~g sign put up is all. 
Judge: I will let the picture in, wit4 instructions to the 
jury to take into consideration the foliage in the spring. 
H. D. Dillard: Counsel for defendant desires to note an 
exception to the court "s ruling on this point. 
To which questions and ans,vers, and the· introduction of 
said pictures, the defendant, by counsel, objected, upon the 
grounds that the evidence does not show that the· c.rossing 
was in the same condition at the time of the accident as at 
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the time the pictures were taken, which objecHon the court 
overruled, and allo,ved the questions and answers, to which 
action of the court the defendant, by counse~, excep.ted, for 
the reasons stated. 
All of which the court, upon motion of the defendant, signs 
and seals as a part of the record in this case. 
This the 23rd day of January, 1930. 
Teste: 
H. B. GREGORY, Judge. (.Seal) 
page 243 ~ CERTIFICATE OF EXCEPTION NO. VII. 
Be It Remembered that upon the tiral of tl1is cause, the 
plaintiff, through counsel, asked 0. S. Board, a witness s'vorn 
for the plaintiff, the follo,ving ques.tions: 
Q. Do you kno'v whether or not the defendant railroad 
company operates steam engines on its lines of railroad t 
A. Yes, sir, they operate it. · 
Q. Have you actually seen steam engines operating on this 
railroad 
A. Yes, sir, they opet·ate it. 
Q. Have you actually seen steam engines operating en 
this railroad~ 
A .. Yes, sir. 
Q. Before this accident Y 
A. Yes, sir. 
Q. Have you seen them since the accident 7 
A. Yes, sir. 
C. C. Lee: 'Ve wish to objec.t to the questions and answer;-; 
of this witness, and the ones preceding him, relative to 
whether or not a steam loeomotive is run on this railroad, 
on the ground tha.t it is immaterial and irrelevant, that all 
the testimony here, so far, has been that the- collision was be-
ween Mr. Shoemaker's "rag·on and a gasoline motor car of 
the Franklin & Pittsylva.nia Railway Company, and that tho 
question about the locomotive is immaterial and irrelevant. 
~£oton overruled-Excepted to by counsel for defendant, 
on the above ground. 
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And counsel for plaintiff also asked W. H. Ayers, a wit-
ness .sworn for the plaintiff, the following ques-
J?age 244 ~ tious : 
Q. Do you know whether or not they operate steam locomo-
tives on this railroad Y 
A. Yes, they run steam locomotives over it. 
C. C. Lee: This question and ans,vex objected to oil the 
same grounds as above given. 
J udg·e : Objection overntled. 
Exception noted by counsel for defendant. 
Q. Did they· operate steam loco~otives over this road 
before the accident? 
A. Yes, sir. 
Q. Do they operate them now~ 
A. Yes, they go down now. 
_ And, also, that plaintiff, through counsel, asked T. C. 
IIEPINSTALL, a witness sworn on behalf of the plaintiff 
the following questions: 
Q. Do you know whether or not the Franklin & Pitt-
sylvania Railway Company operates steam engines on their 
railway? 
A. Yes. sir. 
Q. Had you seen .steam engines operating on that railroad 
before this accident 
A. Yes, sir. 
Q. Have yoq seen them since this accident Y 
A. Yes, sir. 
C. C. Lee: We object to these questions and answers on 
the same ground.s a.s above stated. 
Objection overruled-Exception note to Judge's ruling. 
To which questions and answers, the defendant, by conn-
. sel, excepted, on the ground that the same were 
page 245 ~ immaterial and irrelevant, in that all evidence 
shows that a motor bus operated by gasoline was 
in collision 'vith the plaintiff, and not a steam engine, which 
objection the court overruled, and the defendant, by coun-
sel, excepted, on the grounds stated. 
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All of which the court, upon motion of the defendant, signs 
and seals as a part of the record in this case. . 
Given under my hand and se·al this 23rd day of J any:., 1930 .. 
Teste: 
·H. B. GREGORY, Judge. (Seal) 
page 246 ~ CERTIFICATE O·F EXCEPTION. NO. VIII. 
Be It Remembered that upon the trial of this cause, the 
deefndant, through counsel, asked Bessie Mackenheimer the 
following questions: 
Q. Do you remember talking to Mr. T. A. Holland at 
Glade Hill a .short time after the accident Y 
A. Yes, sir. 
Q. Didn't you tell him that the motorman did everything 
in his power to avoid that accident, but just simply conldn 't 
held it 
A. B. Hunt: This. question is objected to, she never has 
said he failed to do anything to avoid. 
H. D. Dillard: She testified the brakes had never been 
applied. . 
A. B. Hunt: She didn't say anything like that. 
Judge: The objection is sustained. :You can fill in what 
~Ir. Holland would ~estify to. 
To' which questions, the plaintiff, by counsel. objected, 
which objection the court sustained, whereupon counsel for 
defendant stated that he expected to prove by the said T. A. 
Holland that at the time and place related to witness, that 
she stated to T. A. Holland that the motorman did everything 
in his power to avoid that a~dent, but just simply couldn't 
help it, but the court nevertheless sustained the objection to 
.said question, and refused to permit said witness to answer 
same, to which action of the court the defendant, by counsel, 
excepted, on the ground that he was laying a valid ground of 
impeachment of the said witness introduced by the plaintiff. 
page 247 } All of which the court, upon motion of the de-
fendant, signs and seals as a part of the record 
in thi.s case. 
~--
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Given-under my hand and seal this ·23r0. day of Jany., 1930. 
Teste: 
H. B. GRIDGORY, Judge. (Seal) 
page 248 ~ CER.TIFIC.ATE OF EXCEPTION NO. IX. 
Be It Remembered that upon the trial of this cause, the 
defendant, through counsel, asked .Samuel II. Elliott, a wit-
ness for the defendant, the following questions: 
Q. What is your occupation? 
.A. Assistant Road foreman of Engines~ Norfolk & Western 
Railway Company. 
Q. "\Vhere are you stationed f 
A. Roanoke, ,Virginia. 
Q. Have you examined the gasoline motor car No. 50 of 
the Frankliug & Pittsylvania Railway Company? 
A. Yes, sir. 
Q. State whether or not that gasoline motor car would be 
included under the term ''locomotive engine'' as commonly 
called by railroad operators? 
.A. B. Hunt: This question is objected to. 
Judge: Objection sustained. 
Exception noted by attorneys for defendant to ruling of 
the Judge . 
.Attorneys for plaintiff and defendant, together with the 
Judge retire to chambers, where the following evidence is 
taken for the benefit of the record . 
.A. No. 
Q. "\Vould that gasoline motor car be termed a locomotive 
by railroad men? 
.A. No, sir. 
Q. How long have you been employed by the 
page 249 ~ Norfolk & Western Railway Company? 
A. 27 years. 
Q. Have you had much to do with loeomotive steam en-
gines in that time 1 
A. Yes, sir. 
Q. You are familiar ,\rit.h the different types~ 
A. Yes, sir. 
----- ~ --- ----
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Q. Is this gasoline motor car a type of locomotive ? 
A. No, sir. 
Judge: Is it a. fact or not that railroads use other means 
of power than steam 1 
A. Yes, sir. 
Q. Do railroads use electric motor some times ¥ 
A. Yes, sir. 
Q. In propelling their trains~ 
A. Yes, sir. 
Q. Do they use gasoline some times as well f 
A. Yes, sir, some railroads do. 
Q. By C. C. Lee : Is that motor car capable of running· a 
train? 
.l\. No. 
Q. vVhat is the average 'veight of a locomotive· used by the 
Norfolk & vVestern, and other railroads ? 
A. Depends on the service, our smallest engine is 100 ton 
engine, and then we have 128 ton, and then our freight en-
gines are much heavier, except such as are used for loeal 
freight. 
Q .. \Vhat is the 'veight of electric. loco:r;notives, as used by 
the Norfolk & \Vesten1, or Virginia, Railway Companies? 
By J"udge: Do you call these locomotives 1 
page 250 } A. \V e call them electric locomotors. 
Q. By ~Ir. Lee: \Vhat is the 'veight of the electric locoto-
tors used by.. the N. & \V. and Virginian 1 
}, . I just can't tell you, but I could find out by morning. 
Q. Do they wejgh considerably more than this motor cari 
.l1.. Oh, yes, our motors would weig·h something in the neigh-
borhood of 200 tons, the tractive power of these is something 
I ike 80,000 pounds. 
By Judge: Is a train any less a train simply because it is 
propelled by electricity or ga.s instead of steam 1 
.A. No, the way I have always been using the term train 
Ol' locomotive. Take the 0. & 0. Railroad, they use gaso~ 
line propelled cars. gas electric, there are 3 types, elect.rie; 
gns &Ject.ric and gasoline used, they call them gasoline rail 
hu~ses, or ~omething like that. 
r 
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CROSS EXA~1INATION. 
13y A. B. Hunt: 
Q. Whether the locomotive is a steam propelled, or whether 
it is electrically propelled, or \vhether: gasoline propelled, 
the signals required by all are identical, are they not? · 
A. No, not exactly, only on these motors they have to have 
a bell and whistle for warning. 
Q. I mean the signals for wanring is the same at the cross-
~~? . 
A. Yes, sir. 
Q. Equipped with a whistle and bell just the same as steam 
engines? 
.A. \Vhi.stle, automatic brakes and bell. 
Q. And give the same signals at whistle posts as any 
other? 
A. Yes, sir. 
RE-DIRECT EXA~IIN.ATION . 
. ·. 
J3y Mr. Lee: 
Q. Your motor cars for section men are not 
page 251 ~ equipped 'vith whistles and bells, are they? 
A. Just a bell is all. 
C. C. Lee: The action of the court in sustaining this ob-
jection is excepted to upon the ground that the defendant 
is undertaking .to show that the word lccomotive engine ie 
not the .same thing as the motor car operated by the de-
fendant over its track, and that, therefore, Sections 3958 and 
3959 have no application to this case. 
To which questions the plaintiff, by counsel, objected, which 
objection the court sustained, whereupon counsel for :defend-
ant, as .shown by the above excerpt, further examined said 
'vitness in chambers, out of the presence of· the jury, his an-
swers being hereinabove set out, they being what defend-
ant wished to prove, bu the cotirt neverthelesS sustained the 
objection to the said questions~ and refused to permit said 
witness to answer same, to 'vhich action of the court the de-
fendant,. by counsel, excepted, on the grounds that the evi-
dence was admissible· to show whether or not a locomotive 
engine struck the plaintiff, all of which the court, upon mo-
-----·~---
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tion of the defendant signs and seals as a part of the record 
in this case. -
'! .. 
This the 23rd day of January, 1930. 
Teste: 
H. B. GREGORY, (Seal) 
page 252 }- ·CERTIFICATE OF EXCEBTION NO. X . 
. , ' 
Be It Remembered= that upon· the· trial of this cause,- the 
defendant, through counsel, asked R. E. Ferguson the follow-
Ing questions : 
Q. Mr. Ferguson, I wish you would describe to the jury 
this motor car which was in· collision with Mr. Shoemaker. 
A. Well, it is a car· built on a Kelly Springfield Chassis, 
Kelly Springfield 75 horse-power motor, equipped with air 
brakes, also emergency brakes that ·work with your ·hand, the 
body is built, I forget exactly, 8 feet, I believe, wide, a~d 33 
feet long; the body is divided in the center, a built-up parti-
tion of wood and glass; the ··motor is inside of the body, cov-
ered with a hood; the radiator projects on the ouside, there 
is a side door to this front compartment on each side, a door 
in the partition, and a door wi~h steps in the· rear, it is 
equipped with an air whistle. · 
Q. What is the heighth of this motor? 
A. About. 12· feet deep. 
Q. About how long·have you been hi the railroad business, 
lYir. Fergnson · 
A. About 18 years. 
Q. What railroads have you worked for other than the 
E,. & P. Y • 
A. I always worked for the F. & P., but I worked for it 
while it was in the hands of the Southern Railway for a 
while. 1 
Q. State whether or not, as used by railroad men; 1,his 
gasoline motor car would be termed a looomotive erig·hie. 
A. B. Hunt: I object to this .question, it i.s a matt~r of 
common knowledge, which the jury has seen itself, and these 
conclusions are -for the jury, and not for the witness. 
. C. C. Lee: It is for him to .say what the common 
page 253 r meaning is. 
,--------
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. Objection sustained . 
. R. E. Ferguson; counsel for both plaintiff and defendant, 
and Judge Gregory retire to chambers, where witness is ex-
amined outside of the presence of the jury. 
Q. Mr. Ferguson, answer the question that was asked you, 
what does the term locomotive engine mean, what is the com-
mon acceptance of the term ''locomotive engine'' by rail-
road men 
A. The general and common acceptation of a locomotive 
engine is one propelled by steam. 
. Q. Is it one that is used to pull a train of cars or not¥ 
A. It is. . 
Q. vV ould this gasoline motor car be termed a. railroad or 
locomotive engine by railroad men 
A. No. ~ 
Exception is noted to the ruling of the court oil this point 
by attorneys for defendant, upon the ground that Sections 
3958 and 3959 of the Code of Virginia, do not apply to a 
gasoline engine, when used to haul a train such as -caused the 
injury to the plaintiff in this case. 
To which questions the plaintiff, by counsel, objected, which 
objection the court sustained, whereupon counsel for defend-
ant, as shown by the above excerpt, further examined said 
witness in chambers~ out of the presence of the jury, his an-
swers being hereinabove set out, they being 'vhat defendant 
wished to prove, but the court nevertheless .sustained the ob-
jection to the said questions, and refused to permit said 'vit-
ness to answer same, to which action of the court; 
page 254 ~ the defendant, by counsel, excepted, on the 
grounds that the evidence was admissible, to 
show whether or not a locomotive engine struck the plain-
tiff, all of which the- court, upon motion of the defendant, 
signs and seals as a part of the record in this case. 
This the 23rd day of January, 1930. 
Teste: 
H. B. GREGORY, Judge. (Seal) 
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page 255 ~ CERTIFICATE OF EXCEPTION NO. XI. 
Be It Remembered that upon the trial of this cause, the 
defendant, by counsel, offered in evidence a map, identified 
in Certificate of Exception No. III, as follows: ''Copy of 
:Niap offered in efidence by defendant with testimony of ~. 
W. Doss", in conjuction with the evidence of said E. W. 
Doss and W. A. Bennett, which, upon objection by counsel 
for plaintiff, 'vas not allowed to be introduced into the evi-
dence; to· the refusal of the c.ourt to allow the .same to be in~ 
troduced in evidence, the defendant, by qounsel, excepted, on 
the grounds that the same portrayed a true condition as 
shown by the evidence of defendant. 
All of which the court, upon motion of the defendant, signs 
and seals as a part of the record in this case. 
This the 23rd day of January, 1930. 
Teste: 
H. B. GREGORY, Judge. (Seal) 
page 256 ~ CERTIFICA.~E OF EXCEPTION NO. XII. 
Be It Remembered that upon the· trial of this cause, after 
the jury had hear_d the evidence and instruc.tions of this 
court, counsel for defendant moved the court to restrict the 
argument of this case to two counsel on each side, which mo-
tion the court overruled, and the defendant exc.epted, and 
the defendant thereupon, by counsel, moved the court to 
require, if three counsel for plaintiff are to argue the ease, 
that two of plaintiff's counsel would open the case beforG 
defendant's counsel begin their argument, which motion the 
court overruled, and allowed one atton1ey for the plaintiff to 
open the argument, then, after one of the attorneys for the 
defendant had argued, allo,ved another one of plaintiff's 
counsel to argue the case,. who was followed by closing coun-
sel fo'r the defense, who in tun1 was follo,ved by counsel 
for plaintiff, who closed the case, the defendant excepting 
to such order of argument of said case, upon the grounds 
--------- ------ ~ ---- --- - ~-
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that plaintiff was only entitled to open and close the case, 
and in fact was ·allowed more than his legal rights. 
All of whieh the court, upon motion of the defendant, signs 
and seals as a part of the record in this case. 
This the 23rd day of January, 1930. 
H. B. GRE(}ORY, Judge. (Seal) 
page 257 ~ CERTIFICATE· OF EXCEPTION NO. XIII. 
Be It Remembered that upon the trial of this case, after 
the jury had heard the e¥idence, and instructions of this 
court, and the argument of counsel, and retired to consider 
their verdict, they then returned into court, and reported 
the following verdict: . 
"We, the jury, find for the plaintiff, ·and fix damages at 
Eighteen Thousand ($18,000.00) Dollars, J. W. Stanley, 
Foreman.'' · · 
Whereupon, the defendant moved the court to set aside the 
vordict of the jury, a.nd either grant a new trial, or else 
enter up judgment in favor of defendant, upon the following 
grounds: 
(1) Admission of testimony over objection of defendant, 
upon grounds .stated in exceptions to admission of evidence, 
as sl~own by stenographic report .of evidence. 
• (2) Refusal to admit testimony offered by defendant, upon 
grounds stated in exceptions taken, as shown by steno-
graphic report of evidence. 
(3) Refusal of instructions offered by defendant, upon 
grounds assig'Iled and stated in said stenographic report of 
~vidence under each instruction. 
{ 4) Misdirecition of jury in instructions to jn.cy., upon 
gTounds· assigned in said stenographic report under each in-
struction. 
. . 
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(5) That the evidence of jury is contrary to law and the 
evidence, in that the evidence is not sufficient to prove the 
negligence of defendant, and that same is -a direct and proxi-
mate contributing cause of the injury, and establishes as a 
matter of law the negligence of the plaintiff, and 
. page 258 ~ that same is the soJe direct.and promixate cause 
of injury. 
(6) Damages allowed by jury is excessive. 
Which motion, the court overruled, and defendant jex-
cepted, for the reasons stated. 
All of which the court, upon motion of the defendant, signs 
and seals as a part of the record in this case. 
Given under my hand and seal this 23rd day of J any., 1930. 
Teste: 
H. B·. o-REGORY, Judge. (Seal) 
I, H. B. Gregory, the Judge who presided, by designation, 
in tl1e trial of the ca.se of Shoemaker v. The Franklin & Pitt-
sylvania Railway Company, do hereby certify that it ap-
peared in writing a.t the time of the sigirlng of the certificates 
of exception in 1:.he foregoing ease, pending in the Oircut 
Court of Franklin County, Virginia. that the attorneys for 
the plaintiff had had reasonable notice of the time and place 
at which said certificates of excepttion were tendered to me as 
tTndge of saia. court, as required by the Code of Virginia. 
This the 23rd day of January, 1930. 
H. B. GREGORY, Judge. 
page 259 ~ State of ,Virginia, 
County of Franklin to-wit: 
I, T. W. Carper, Clerk of the Circuit Court of Frankltin 
County, in the State of Virginia, the same being a court of 
record, do hereby certify that the foregoing is a copy of the 
record in the case of Kelley L. Shoemaker Committee for W. 
I. Shoemaker against Franklin and Pitfsy~vania RaP.lway 
r----
1 
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Company, a corpo.ration, lately pending in the Circuit Court 
of Franklin Oounty, Virginia, and I do further certify that 
·due notice was given to the attorneys for Kelley L. Shoe-
maker Coilllll1ittee for W. I. Shoemaker as required by Sec-
tion 6339 Code of Virginia, 1919. 
In testimony whereof, I have hereunto set my hand in the 
Clerk's Office of said Court this the 25th day of January 1930. 
. T. W. CARPER, 
Clerk Circuit Court of Franklin Virginia. 
Cost of record $59.00. 
A Copy-Teste: 
H. S.TEW ART JONES, C. C. 
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